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An agreement has been executed between the Society and the Gen- 
eral Alumni Society, the provisions of which may be summarized as 
follows : 
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vania who are members of the General Alumni Society, or who may hereafter join 
either Society, shall become thereby members of both Societies. 

Third. — All dues are payable to the Treasurer of the General Alumni Society. 
An arrangement has been made with the General Alumni Society by which a proper 
proportion of these dues will be paid to the Treasurer of the Society, in order that 
the Society may be in funds to provide for the Sharswood and Meredith prizes, and 
to make the other customary appropriations. The General Alumni Society has the 
power to fix the amount of the annual dues, and for the year 1903 has fixed the 
minimum subscription at two dollars, which entitles the subscriber to receive the 
"Alumni Register." 
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The object of this Society is to promote the welfare and increase the 
usefulness of the Law Department of the University of Pennsylvania. To 
help it accomplish this object, it asks for the co-operation of all the grad- 
uates of that Department ; and every such graduate vrtvo Va& xnkk. -^ 
become a member of the Society is earnestly Tenfli<este& \» ^» *fc> <w ^ ^BF 
its work his interest and support. 
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I. The Claims of the Allies Against Venezuela in 
the Light of International Law. 

It is not the purpose of this paper to pass judgment upon 
the validity of the particular claims of the Allied Powers 
against Venezuela, and still less to discuss the bearing of 
the Monroe Doctrine 1 upon the situation; it is rather the 
purpose of the writer to examine the general character of 
these claims in the light of international law, and to criti- 

*It cannot too often be reaffirmed, especially in view of some recent 
utterances to the contrary, that the Monroe Doctrine does not, strictly 
speaking, come within the scope of international law as such; it is an 
American policy based upon American interests and belongs to the 
domain of policy rather than of law. 

1328&0 
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cise the method of enforcing them adopted by the allies 
from this point of view. In order to make such a discussion 
intelligible, it will, however, be necessary to give a brief 
resume of the facts, and especially to summarize the various 
claims of Great Britain and Germany. 2 

These claims may be classified as follows: 1. Acts of 
violence against the liberty of British subjects and the seiz- 
ure of British vessels, viz: the false imprisonment and 
bad treatment of British subjects and the seizure of 
British fishing and trading vessels, together with the con- 
fiscation of their cargoes. Several of these seizures were 
made at or near the Island of Patos, a small and unin- 
habited island situated some three miles off the coast of 
Venezuela and about ten miles distant from Trinidad. 
This island is claimed by Great Britain as a part of Trini- 
dad, which she conquered in 1797, and which was formally 
ceded to her by the treaty of Amiens in 1802. Venezuela 
also claims the island on the ground of cession by Spain in 
1845, an d denies that it formed a part of the cession of 
Trinidad in 1802. It is claimed by the partisans of Vene- 
zuela that this island is used as a base for smugglers 
who ship supplies into Venezuela and thus avoid the pay- 
ment of the tax on goods imported into Venezuela from 
Trinidad. One of these seizures was made on the high seas 
and the vessel confiscated on the mere suspicion of having 
furnished arms to the revolutionists. 8 

On the other hand, the Venezuelan government has com- 
plained of the conduct of the British colonial authorities at 
Trinidad in furnishing arms and ammunition to the revolu- 
tionists and for harboring blockade runners and filibuster- 
ing expeditions. It claims to have a particular grievance 
in the case of "The Ban Righ," a British steamship which 
was chartered by the insurgents for filibustering purposes 
and allowed to leave London after a brief detention on the 
assurance of the Columbian minister that she belonged to 

* The claims of Great Britain and Germany are the only ones taken 
into account in this paper, because they are the best known and the 
most important for our purpose. 

* See correspondence respecting the affairs of Venezuela presented to 
Parliament in February, 1903. No. 108, pp. 126-29. Several of these 
seizures were made in Venezuelan waters, and seem to have been justi- 
fied under the circumstances. 
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Columbia. "The Ban Righ" sailed to Venezuela, where she 
seems to have been of material assistance to the revolu- 
tionists. 4 

2. Losses of British and German subjects in the course 
of recent civil wars and revolutions. These are, as it would 
appear, mainly in the nature of forced loans, and of con- 
tributions and requisitions for military purposes. It is 
claimed that plantations and buildings have been pillaged 
and destroyed and that movables, more particularly cattle, 
have been appropriated by insurgents and government 
forces alike. 5 

3. The claims of British and German creditors. These 
include the ordinary bondholders and a number of German 
and English investors, some of whose investments, at least, 

. have been guaranteed by the Venezuelan government. 6 

In examining these claims, it should be noted, in the 
first place, that the nature of the claims of Great Britain 
and Germany is by no means identical in all respects. Ger- 
many, as it appears, does not complain of acts of violence 
against her seamen or the seizure of her vessels and the 
confiscation of their cargoes. The British have, on the 

4 See correspondence, or Par. "Blue Book," cited above, passim. 

6 See memorandum by the Imperial Chancellor on the subject of 
Germany's claims against Venezuela, published in the London Times, 
weekly edition, for December 12, 1902, and an interview with Chancellor 
von Buelow by a representative of the Associated Press in the New 
York Times for December 21, 1902. 

•The chief loan is said to be one of 50,000,000 bolivares or about 
$9,000,000 bearing interest at 5 per cent, negotiated by the Berliner 
Disconto Gesellschaft in 1896, with the Venezuelan customs pledged as 
security. The interest on these bonds, held mainly by Germans, is four 
years in arrears. The most important of the investments guaranteed 
by the Venezuelan government are said to be those of the stockholders 
in the great Venezuelan Railroad Company, a railroad 200 miles in 
length, built by German contractors with German capital at a cost ( ?) 
of $20,000,000. The Venezuelan government guaranteed an interest 
of 7 per cent on this capital stock, and it is claimed that the govern- 
ment has not only failed to meet this obligation, but that it owes 
several million dollars for the transport of troops, munitions of war, 
etc. The British also presented claims on behalf of several English 
railroad companies in Venezuela for services rendered to the govern- 
ment and damage done to their property by government troops as well 
as for failure to meet deferred liabilities. 
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other hand, made these seizures and acts of violence and 
confiscation the chief burden of their complaints. Lords 
Balfour and Cranborne have repeatedly assured the British 
Parliament that the British government was influenced less 
by claims of British bondholders than by attacks on the 
liberty of British subjects. "Our first-line claims," says 
the London Times, 7 "are for outrages on the liberty and 
property of our fellow-subjects, and, including the shipping- 
claims, would be covered by a few thousand pounds. We 
have been ready all along to refer our other claims to a 
mixed commission." 

It should also be noted that very little stress seems to be 
laid in England upon the second class of claims, viz : losses 
sustained by British and German subjects in Venezuela 
during recent civil wars and revolutions. It is upon these 
claims, however, that Germany insists most strongly. In 
an interview with a representative of the Associated Press, 
Chancellor von Buelow is reported to have said : "Among 
German claims in Venezuela, we give precedence to those 
arising from the last Venezuelan civil wars. These are not 
mere business debts, contracted by Venezuela, but they have 
grown out of acts of violence against German citizens in 
Venezuela, either by forced loans or by seizure of cattle 
without payment, or by the pillage of German houses and 
estates." 8 

Let us now see what principles of international law should 
govern the settlement of these various sorts or categories 
of claims. 

In respect to the first class of claims, viz: Acts of violence 
against the liberty of British subjects and the seizure of 
British vessels, it should be observed that the question of 
their .legality and justice seems, in large part, to hinge upon 
thel5JTfestitlh of title to the small and barren island of Patos. 
If this island belongs to Great Britain, the Venezuelan 
government has, in authorizing or sanctioning several 
of these seizures, clearly been guilty of a series of viola- 
tions of British territorial sovereignty in British waters 
for which full and ample apology and reparation should 

T London Times, weekly edition, for December 26, 1902. 
8 See New York Times for December 21, 1902. 
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at once have been made. If, however, it belongs to Vene- 
zuela, some of the seizures, at least, may have been justi- 
fied. In view of the geographical situation of the island, 
the fact that Great Britain has but recently taken formal 
possession of it, and the doubtful character of the British 
title at its best, there should be no reluctance on the part 
of Great Britain to submit the question of title or sover- 
eignty to arbitration. An unwillingness to arbitrate this 
question would seem to indicate a fullness of confidence 
in the legality of her title, which the facts do not appear to 
justify, or a disposition to evade the Monroe Doctrine. 

The seizure and confiscation of a British vessel on the 
high seas could only be justified on the theory that she had 
been engaged in rendering active assistance to the insur- 
gents, or that she had violated an effective blockade. The 
so-called blockade, which President Castro claims to have 
established at the mouth of the Orinoco in the summer of 
1902, seems, however, to have been wholly ineffective and 
was not recognized by either Germany or Great Britain. 

But if Great Britain appears to have just and undoubted 
claims against Venezuela in a few cases, Venezuela would 
seem to be entitled to counter-damages for any injuries 
which she may have suffered in consequence of the escape 
of "The Ban Righ," i. e., provided the British government 
can be convicted of any lack of "due diligence" in the 
matter. 811 The British government would also be liable in 
damages for the use of Trinidad as a base of military 
operations, i. e. y the headquarters for the regular and con- 
stant supply of arms and ammunition to the insurgents; or 
for the fitting out of military or filibustering expeditions, 
provided these facts can be conclusively proven. It is now 
generally recognized that "international law irruposea upon 
third powers, in case of an insurrectionary movemenr %r of 
civil war, certain obligations towards established or recog- 
nized governments which are engaged in a struggle with 
an insurrection," and "it is especially interdicted to every 
third power to permit the organization within its domains of 
military expeditions hostile to established or recognized gov* 

8ft This is not probable. The explanations offered by the British gov- 
ernment seem to be entirely satisfactory. 
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ernments." 9 On the other hand, the mere furnishing of 
arms and ammunition to the insurgents in the ordinary way 
of trade merely justify their seizure as contraband of war, 
and would not involve any responsibility on the part of the 
British government. 

In respect to the second class of claims, viz: the losses of 
British and German subjects during recent civil wars and 
revolutions, it is impossible to pronounce until all the facts 
regarding each particular claim are definitely known and 
ascertained. These claims are often grossly exaggerated 10 
and they should, in all cases, be passed upon by a mixed 
commission or by a court of arbitration. The general 

•See Art. I and Art. II, 3, of the rules adopted by the Institut de 
Droit International in Annuaire for 1900. 

10 The following examples selected from Moore's Work on Arbitration 
may serve to illustrate the gross attempts at fraud and exaggeration 
which usually, if not always, accompany these claims: 

The Civil War claims of Great Britain against the United States, 
which were settled by a mixed commission in 1873, amounted (with 
interest) to about $96,000,000. Less than $2,000,000 was actually 
awarded to the British claimants. Of the 478 British claims 259 were 
for property alleged to have been taken by the military, naval or civil 
authorities of the United States; 181 for property alleged to have been 
destroyed by the military and naval forces of the United States; 7 for 
property destroyed by the Confederacy ; 100 for damages for the alleged 
unlawful arrest and imprisonment of British subjects by the authori- 
ties of the United States; 77 for damages for the alleged unlawful 
capture and condemnation or detention of British vessels and their 
cargoes as prize of war by the naval forces and civil authorities of the 
United States. See Moore on Arbitration, I, pp. 692-93. 

The claims of France growing out of the Civil War were also settled 
by a mixed commission which met in 1880-84. They aggregated about 
$35,000,000. The amount actually awarded was $625,566.35, i. e., less 
than 2 per cent of the amount claimed. Many of the claims are said 
to have been fraudulent and others were greatly exaggerated. Most 
of the awards are said to have been for injuries inflicted by the armies 
of the United States, t. e., presumably for violations of the laws of 
warfare. See Moore, II, pp. 1133 ff » ll S& ff- 

The claims of the citizens of the United States against Mexico, which 
were presented to the mixed commission which met in July, 1869, and 
continued in session until January, 1876, amounted to the enormous 
sum of $470,000,000. The actual amount awarded was $4,000,000 or 
less than 1 per cent. The claims of citizens of Mexico against the 
United States amounted to $86,000,000. They received $150,000. See 
Moore, II, pp. 1319 ff. 
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principles of international law which should govern all such 
awards are, however, sufficiently clear and well-established, 
and may be stated in a few words. 

The general rule is that "a sovereign is not ordinarily 
responsible to alien residents for injuries they receive on his 
territory from belligerent action, or from insurgents whom 
he could not control." It is also "a received principle of 
public law that the subjects of foreign powers domiciled in 
a country in a state of war (or insurrection) are not en- 
titled to greater privileges or immunities than the other in- 
habitants of the insurrectionary district. If, for a supposed 
purpose of the war, one of the belligerents thinks proper to 
destroy neutral property, the other cannot legally be re- 
garded as accountable therefor. By voluntarily remain- 
ing in a country in a state of civil war they must be held to 
have been willing to accept the risks as well as the advant- 
ages of that domicile." 11 

These principles have repeatedly been enunciated by our 
leading statesmen as well as by those of Europe, 12 and they 
have the sanction of nearly all the leading authorities on 
international law, like Calvo, Pradier-Fodere, Funck- 
Brentano et Sorel, Bluntschli, Rivier, Hall, etc. They have 
invariably been applied by European states in their relations 
with each other, although they have sometimes been vio- 
lated in their dealings with weaker states, more particularly 
with China and the republics of South and Central America. 

There are, however, a number of exceptions which must 
be made to these general principles. Indemnity is due by 
way of exception in the following cases : ( I ) Where the act 
from which the foreigners have suffered was directed against 
foreigners in general as such, or against these as the sub- 
jects of some particular state. (2) Where the injury has re- 
sulted from an act contrary to the laws or treaties of the 
state in which the act was committed, and for which no 

u See Wharton's Digest, II, pp. 576-78. 

u See especially the notes of Prince Schwartzenberg and Count Nes- 
selrode, in behalf of the Austrian and Russian governments respectively, 
in reply to certain claims of the British government which were based 
upon injuries to British subjects during the revolutions in Tuscany 
and Naples in 1848. Cited by Pradier-Fodere\ I, | 20$, ^ "5AVNV 
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redress can otherwise be obtained. (3) When there has 
been a violation of the principles of international law, more 
particularly of the laws of legitimate warfare. (4) In cases 
where there has been an evident denial or a palpable viola- 
tion of justice, or where there has been an undue discrimina- 
tion against foreigners in the administration thereof. 13 

In the application of these principles to the claims under 
consideration, constant reference must be made to the laws 
of modern warfare, more especially to the fundamental law 
of reasonable military necessity, viz: that only so much 
violence is permissible in war as is sufficient to destroy the 
enemy's power of resistance. Pillage is strictly forbidden 
and private property on land "is not subject to capture ex- 
cept in the regular way of fines, requisitions, and contribu- 
tions. The invader has an undoubted right to levy or col- 
lect these at his own discretion, and he may, if he chooses, 
make war support itself. But they should be as orderly and 
as light as possible, and they should not exceed the needs of 
the troops or the resources of the district in which they are 
levied. Still it must always be borne in mind that the law 
of reasonable military necessity is the highest law of the 
land in time of war, and that foreigners do not occupy a 
privileged position and are, by no means, exempt from the 
operation of this law. On the other hand, they are exempt 
from military service and the exaction of forced loans for 
the support of military operations, although they may be 
called upon to support the war in the ordinary way of taxa- 
tion. 

In respect to the third class of claims, viz: those of British 
and German bondholders and British and German creditors 
whose investments have been guaranteed by the Venezuelan 
government, a very few words must suffice here. The few 
authorities, comparatively speaking, who discuss this ques- 
tion are almost equally divided in their opinions. The right 
of a state to use coercive measures in the collection of debts 
due its subjects by another state in asserted, e. g., by Hall, 
Phillimore, and Rivier; but it is denied by Calvo, Pradier- 

u See the rules adopted by the Institut de Droit International in 
Annuaire for 1900; Pradier-Fodere\ §§ 204 and 1336; and Wharton's 
Digest, II, §§ 225 and 230. 
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Fodere, de Martens, and Rolin-Jaequemyns. It is argued, 
on the one hand, that the public faith, the so-called "honor 
of the prince," is peculiarly engaged in behalf of contracts 
of this nature ; that the foreigner may have no other means 
of redress than that of appealing to the government of the 
state to which he owes allegiance, and which is supposed to 
have an interest in the fortunes and prosperity of its citizens 
abroad; and that stock in the public debt held even by an 
enemy is exempt from seizure and its interest payable even in 
time of war. On the other hand, it is urged that hazardous 
loans and investments should be discouraged as much as 
possible ; that those making them do so as a rule with a full 
knowledge of the risks involved and in the hope of ex- 
ceptionally large returns; that the natural penalty of a 
failure on the part of a state to pay its debts is a loss of 
credit ; that coercive measures for the collection of bad debts 
have never been employed except against a weaker state ; and 
that in any case foreigners cannot expect to be preferred to 
native creditors. 

The leading statesmen of England and America also 
occupy opposite sides in this controversy. The English 
view, as stated by Lord Palmerston in 1848 in a circular 
addressed to representatives of Great Britain in foreign 
countries, insists that the question as to whether such claims 
are to be made a subject of diplomatic negotiation is "for 
the British government entirely a matter of discretion, and 
by no means a question of international right." 14 With a 
view, however, of discouraging the investment of British 
capital in hazardous loans to foreign governments and of 
encouraging investment in profitable undertakings at home, 
"the British government has hitherto thought it the best 
policy to abstain from taking up as international questions 
the complaints made by British subjects against foreign 
governments which have failed to make good their engage- 
ments in regard to such pecuniary transactions." But he 
intimates that such losses might become so great as to make 
a change of policy in this respect advisable. This view was 
reaffirmed by Lord Salisbury in 1880. 

Mr. Blaine, acting in his capacity as Secretary of State 

"Cited, e. g. t by Phillimore, II, Chap. 3. 



258 THE VENEZUELAN AFFAIR IN THE 

in 1881, laid it down "as a rule of universal acceptance and 
practice" that a "person voluntarily entering into a con- 
tract with the government of a foreign country or with the 
subjects or citizens of such foreign power, for any griev- 
ances he may have or losses he may suffer resulting from 
such contract, is remitted to the laws of the country with 
whose government or citizens the contract is entered into 
for redress." 15 The government of the United States has 
not only always refused to use any other means than its 
good offices for the collection of such claims, but it has not 
concealed the fact that it "cannot but regard with great 
anxiety the attempt of a foreign government to compel by 
force the payment of mere contract debts due subjects of 
such governments by a South American state." 16 

II. The Conduct of the Allies in the Light of Inter- 
national Law. 

In the preceding part of this discussion, an attempt was 
made to classify and discuss the claims of England and Ger- 
many against Venezuela in the light of certain well-estab- 
lished principles of international law. It is the purpose of 
the writer now to discuss the methods employed by the 
allies in enforcing their claims and to criticise their conduct 
in particular instances. 

The general principles laid down were that "ordinarily, or 
as a general rule, no indemnity is due to foreigners for 
injuries which they may receive on his territory from bel- 
ligerent action, or from insurgents whom he could not con- 
trol," and that "the subjects of foreign powers domiciled in a 
country in a state of war (or insurrection) are not entitled 
to greater privileges or immunities than the other inhabi- 
tants of the insurrectionary district." Certain exceptions 
to these rules were, however, admitted 17 under which 
head some of the claims of the allies undoubtedly fall. 18 

"Mr. Blaine, Secretary of State, to Mr. Logan, 1881, in Wharton's 
Digest, II, § 231. 

"Mr. Frelinghuysen, Secretary of State, to Mr. Lowell, 1883, in 
Wharton's Digest, II, § 232. 

"See above, p. 255. 

"Up to the present time no state has admitted, unless by way of 
exception, any obligation to indemnify even its own subjects for 
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In attempting to secure redress or justice, foreigners 
should in the first instance have recourse to the local or 
territorial tribunals of the district in which they are domi- 
ciled, or, as Vattel 19 puts it, to the "judge of the place." Lo- 
cal remedies should first be exhausted before resorting to dip- 
lomatic means of obtaining redress ; but this rule "does not 
apply where there is no local judiciary, or where the judi- 
cial action is in violation of international law, or where 
the test is waived, or where there is undue discrimination. ,, 
"It does not apply to countries of imperfect civilization, or 
to cases in which prior proceedings show great perversion 
of justice"; "but such denial of justice must be definitely 

shown." 2a 

- — ^ , — » 

injuries or losses sustained during a period of war or insurrection. 
Such claims were ruled out by the United States government in respect 
to losses inflicted upon British subjects by the Confederate authorities 
during the Civil War (see Moore on Arbitration, I, p. 684), although 
a mixed commission was instituted after its close for the consideration 
of claims arising out of captures by United States cruisers, arbi- 
trary arrests, compulsory military service, and other alleged violations 
of the personal rights of British subjects. A similar convention was 
also concluded with France. A commission or Court of Claims was also 
established at Washington in 1868 to examine the claims of American 
citizens and foreigners based upon losses or acts of spoliation suffered 
• during the Civil War in consequence of the conduct of the Federal 
authorities. Indemnities for similar claims have been granted by Euro- 
pean states, notably by France, but it is universally admitted that there 
is no obligation in this matter. 
" Book II, Chap. 8, § 103. Ci Book II, Chap. 6, §§ 72 and 73. 
"Wharton's Digest, II, §§ 241 and 242, espec. p. 695. Calvo, the 
great South American publicist, seems to be the only great authority 
on international law who refuses to admit these exceptions. He denies 
categorically that a government is responsible by way of indemnity 
for any losses or injuries sustained by foreigners in time of civil war 
or internal troubles. "To admit the principle of indemnity/' he says, 
"would be to create an exorbitant and fatal privilege essentially favor- 
able to powerful states and injurious to weaker nations, to establish an 
unjustifiable inequality between natives and foreigners." It would be 
an attack on one of the essential elements of the independence of 
nations, viz: that of territorial jurisdiction. "This," he says, "is the 
real significance of this frequent recourse to the diplomatic method of 
settling disputes which by their nature and surrounding circumstances 
belong to the exclusive domain of the ordinary courts." Calvo, III, 
§ 1280, p. 142. Cf. § 1297 and Vol. VI, § 256. The doctrine of Calvo 
does not, however, seem to have found any support oufevta. di Ya&xs. 



260 THE VENEZUELAN AFFAIR IN THE 

Let us now consider the methods adopted by the Allied 
Powers in enforcing their claims. It appears from the "Cor- 
respondence respecting the Affairs of Venezuela," pre- 
sented to the British Parliament in February, 1902, that it 
was mainly a series of attacks on the liberty and property 
of British subjects culminating in the seizure of the "Queen" 
on the high seas and the confiscation of that vessel by the 
Venezuelan government 21 which finally led the British gov- 
ernment to address a formal protest to that of Venezuela 
on July 30, 1902. The Venezuelan government was in- 
formed that unless it "promptly pay to the injured parties 
full compensation wherever satisfactory evidence has been 
furnished to His Majesty's government that such is justly 
due, His Majesty's government will take such steps as may 
be necessary to obtain the reparation which they are en- 
titled to demand from the Venezuelan government in these 
cases," etc. 22 In reply to these demands, the Venezuelan 
government stated that some of the cases mentioned had 
already been settled, that others were on the road to settle- 
ment (i. e. f to be decided ex parte by the Venezuelan govern- 
ment), but that the Venezuelan government had decided 
to postpone its reply to all such representations in conse- 
quence of the partiality towards the revolutionists displayed 
by the government of Trinidad, and pending a settlement 

America. Its acceptance might leave foreigners in certain localities 
without any protection whatever against injustice or oppression. On 
the other hand, it must be admitted that diplomacy seems to give an 
undue advantage to stronger against weaker states. Differences of this 
nature should always be settled by mixed commissions or courts of 
arbitration. In order to make the necessary arrangements for these, 
resort to diplomacy or negotiation is, however, absolutely necessary. 

The principle q^.irresponsibility has been incorporated in a number 
of treaties between South American and European states with each 
other. It was incorporated in the resolutions of the Pan-American 
Congress which met at # Washington in 1889 and in the Constitution of 
Venezuela adopted in 1893. See report presented by M. Brusa to the 
Institut de Droit International for 1898 in Annuaire, p. 121 ; article by 
M. de Bar in Revue de Droit International for 1899, t 29, p. 469, and 
Pradier-Fodere, I, § 205, p. 347- 

"See "Blue Book" on Venezuela, No. 108, pp. 126-129, for a list 
of these seizures. 

"Ibid., No. no, p. 129, and No. 122, p. 138. 
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relative to the "Ban Righ" question. 28 This position was 
maintained by Venezuela in spite of another communication 
from Great Britain. This attitude on the part of Venezuela 
finally led to the ultimatum of December 7, 1902. In this 
ultimatum the British government demanded of the Vene- 
zuelan government that it recognize in principle the justice 
of all well-founded claims. These are to include those of the 
bondholders and the civil war claims, as well as the shipping 
claims and those which had arisen in consequence of the 
maltreatment or false imprisonment of British subjects. In 
these last-named cases immediate payment was demanded; 
but in respect to other classes of claims, the British govern- 
ment announced that it was willing to accept the decisions 
of a mixed commission as to the amount and security for 
payment. 24 

The memorandum prepared by the Imperial Chancellor 
on the subject of Germany's claims against Venezuela, 25 
states that "as the result of numerous applications the Vene- 
zuelan government issued a decree on January 24, 1 901, by 
which a commission consisting solely of Venezuelan officials 
was to decide upon all claims." That decree, he says, was 
unsatisfactory because (1) all claims originating before 
the presidency of Senor Castro were ignored ; (2) any diplo- 
matic protest was precluded; (3) payments were to be made 
with bonds of a new revolutionary loan, which, in the light 
of previous experiences, would evidently be almost worth- 
less. All attempts to get the decree altered failed, and the 
Imperial government refused to recognize it. Similar dec- 
larations were made by the governments of Great Britain, 
the United States, Italy, Spain, and the Netherlands. "But 
as Venezuela insisted that foreigners could not be treated 
differently from Venezuelan subjects, and that the claims 
must be considered as coming within the Scope of internal 



n Ibid., No. 123, pp. 139-140. f 

** For the text of the ultimatum and a very amusing reply, see the 
Par. "Blue Book," cited above, No. 217, pp. 187-189. 

* See London Times (weekly edition) for December 12, 1902. Ci 
Communication, dated December 7, 1902, of Von Pilgrim-Baltazzi, 
German Charge d* Affaires to German Minister of Foreign Affairs in 
New York Times for December 14, 1902. 
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affairs, the Imperial government examined the German 
claims itself, and, so far as they appeared well-founded, 
made the Venezuelan government responsible for them." 
Venezuela finally declined all further discussion, claiming 
that the settlement of foreign war claims by diplomatic 
means was out of the question. "That," the chancellor ex- 
claims, "is not in accordance with international law." 

As a result of this attitude on the part of the Venezuelan 
government, "and as in the last civil war Germans had been 
treated by the Venezuelan government troops with especial 
violence," the Imperial Charge d' Affaires at Caracas handed 
to the Venezuelan government on December 7, 1902, an 
ultimatum demanding the immediate payment of some 
1,700,000 bolivares or $340,000, the amount of the civil war 
claims of Germany up to the year 1900. To these were 
added the claims of German firms for the building of a 
slaughter-house at Caracas and those of the German Great 
Venezuelan Railroad Company, as well as a demand for the 
fixing and guaranteeing of the amount of the claims arising 
out of the recent civil war. 

It will thus be seen that Venezuela, acting in accordance 
with the Calvo doctrine which she appears to have incor- 
porated in her own constitution and laws, 26 insisted upon 
an ex parte settlement of the claims of the allies by her own 
authorities. She refused even to discuss the complaints of 
Great Britain until her own grievances relative to the "Ban 
Righ" question and the conduct of the British colonial 
authorities at Trinidad had been settled. In the absence 
of complete and definite knowledge respecting the char- 
acter and degree of guilt of the British government and its 
agents in these matters, it is impossible to say whether the 



* See the Constitution of 1893. Article II of the new law bearing on 
the rights of foreigners submitted to the Venezuelan Congress by 
President Castro in March, 1902, declares that "foreigners shall have 
no right to resort to the diplomatic channel, except when having ex- 
hausted all legal means before the competent authorities, it clearly 
appears that there is a denial of justice or notorious injustice." This 
law seems to make concessions which Calvo himself was not prepared 
to make. For the text of this law, see Current History for June, 1902, 
Vol. XII, p. 316. 
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Venezuelan government was justified in refusing reparation 
for its attacks on the liberty and property of British subjects ; 
but it would seem that such a high-handed act as the seizure 
of a British vessel on the high seas demanded at least some 
explanation, if not a full and prompt apology and repara- 
tion. Her method of dealing with the German claims, how- 
ever ill-founded these may have been, was also extremely 
objectionable from the point of view of international law 
and diplomacy. 

Under these circumstances (assuming the facts to be as 
stated in the official reports), the allies seem to have been 
legally justified in resorting to coercive measures for the 
purpose of securing at least the proper consideration of their 
claims. The method adopted was that of reprisals. They 
agreed in the first place to seize the gunboats of the Vene- 
zuelan navy, and then to establish a "pacific" blockade of 
certain Venezuelan ports. 

This method was open to no serious objection. Reprisals 
have long been a recognized mode of obtaining repara- 
tion in cases of an evident denial or an unreasonable delay 
of justice 27 after all other means of obtaining redress have 
been exhausted. They consist in the forcible seizure and 
sequestration of goods belonging to the offending state or 
its subjects, and holding them until a satisfactory reparation 
is made for the alleged injury. The alternative is war, 
from which reprisals differ only in degree and extent of 
violence used and in the consequences of such acts of vio- 
lence upon both belligerent and third powers. 28 Reprisals 
may be exercised in many ways, and they vary in the ex- 
tent and degree of violence employed, from the seizure of a 
few merchant or war vessels belonging to the offending 
state or the "pacific" blockade of a few ports to the tem- 
porary occupation of a portion of its territory. It is par- 
ticularly to be noted that "these measures imply a temporary 
sequestration, as opposed to confiscation or destruction of 

" For the classic passage on reprisals, see Vattel, Book II, Chap. 18, 

P. 34* 

* So, for example, there is no obligation of neutrality on the part of 
third powers, and a treaty of peace is unnecessary on the part of the 
belligerents. 
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the property taken," 79 and that p ropert y thus taken should 
be restored after reparation has been made. "The objection 
sometimes made to reprisals, that they are applicable only 
to the weaker Powers, since a strong Power would at once 
treat them as acts of war, is indeed the strongest recom- 
mendation of this mode of obtaining redress. To localize 
hostile pressure as far as possible, and to give it such a char- 
acter as shall restrict its incidence to the peccant state, is 
surely in the interest of the general good." 30 

A favorite form of reprisal has in recent times been that 
of pacific blockade. It consists in the so-called "pacific" or 
"peaceful" blockade of a portion or the whole of the coast 
of the offending state. Authorities on international law 
are divided* 1 in their opinions as to the legality, justice and 
real character of pacific blockades; but there have been 
at least a dozen instances 32 of its application since the date 
of its first appearance in 1827, and they form a part at least 
of the practice, if not of the theory, of international law. 
It should, however, be observed that neutrals or third states 
need not recognize them as binding upon themselves, in 
which case it must be admitted that they may remain largely 
ineffective. 13 



* T. E. Holland in a letter to the London Times (see weekly edition) 
for December 26, 1902. 

" See Holland, cited above. 

"As more or less in favor of pacific blockade, we may cite Fiore, 
Rolin-Jacquemyns, Pradier-Fodere, Heffter, Calvo, Couchy, Perels, 
Bulmerincq and Lawrence; as opposed Hautefeuille, Pistoye, et Du- 
verdy, Fauchille, Geffcken, Bluntschli, De Martens, Hall and Woolsey. 

On the one side it is urged that pacific blockades are humane, that they 
limit or localize the area and violence of the struggle, that they do not 
necessarily lead to war, and that, whether we like them or not, they 
have been introduced into the practice of the law of nations. On the 
other hand, it is urged that they are based upon the dictates of interest 
rather than upon those of humanity, that they are only resorted to by 
stronger against weaker nations, that they are apt to lead to war, and 
that they impose onerous duties upon third powers or, if not enforced 
against these, are illusory and ineffective. 

* For a list, see Calvo, III, liv. 19, § 6, pp. 534 ff. 

"The pacific blockade of the coast of Greece in 1886 was a model 
in this respect. Only the Greek flag was excluded. The pacific block- 
ade of Crete in 1897 unfortunately marked a return to the older and 
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As has been said, no sound objection can possibly be 
made either against the method of reprisals in general or 
against the specific forms of reprisal adopted by the allies, 
viz: the seizure and sequestration of the Venezuelan gun- 
boats and the "pacific" blockade of certain portions of the 
Venezuelan coast. But no sooner had the small and insignifi- 
cant Venezuelan navy been seized than its German captors 
were guilty of an act which amounted to an act of war and 
which was a distinct violation of the law of reprisal, viz: 
the sinking of several Venezuelan gunboats. 84 This act of 
warfare was soon followed by the bombardment of Puerto 
Cabello under circumstances which could hardly be justified 
even during war. 35 

It is therefore scarcely a matter for surprise that Premier 
Balfour should have admitted to Parliament on December 

wholly indefensible practice of interfering with the commerce of third 
states. See Lawrence, Principles of International Law, App. IV. 

The view taken above is in accordance with the position of the 
United States and, we believe, is in agreement with the usual practice of 
Great Britain as well, although Germany apparently assumes a different 
attitude towards third powers. The instructions to naval officers, 
issued by the British Admiralty (see Par. "Blue Book," No. 183, pp. 
170-171), on December 11, 1902, show, however, that Great Britain 
intended to follow the German view in this instance. The blockade is 
to be enforced against third powers as well as against Venezuela. The 
United States showed her attitude by refusing to recognize it. Our 
view has the saction of the Institut de Droit International, which, after 
having declared against pacific blockades in 1874, declared itself in 
1887 in favor of permitting them under the following conditions: (1) 
that "vessels with a foreign flag may be permitted to enter freely in 
spite of the blockade; (2) the pacific blockade must be officially de- 
clared and notified, and maintained by a sufficient force; (3) the 
vessels of the blockaded power which does not respect such a blockade 
may be sequestered. The blockade being ended, they should be restored 
together with their cargoes to their owners without having been injured 
in any respect." See Annuaire de I'Institut de Droit International, 
1887-88, pp. 300-301. 

"In German official circles this act was explained on the following 
contradictory grounds: (1) that the vessels were old and unseaworthy; 
(2) that it was necessary in order to prevent them from falling into 
the hands of the enemy. 

"This bombardment was due to an insult to the British flag by a 
mob. The Venezuelan government seems to have been given insuffi- 
cient time for the requisite apology or reparation. 
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17 that these were not methods of peaceful coercion, but 
acts of war. 86 There followed the official declaration of 
a war blockade on December 20. The seizure of the Vene- 
zuelan navy and the pacific blockade of the Venezuelan ports, 
intended as mere acts of reprisal, had, owing to the hasty 
and ill-considered acts of the allies, more especially of Ger- 
many, ripened into actual war, and this, after overtures for 
peace had been made and Venezuela had practically sur- 
rendered to the Allied Powers. 

Another incident of the war which has attracted much 
adverse criticism was the shelling of the fort of San Carlos 
by the "Panther" and several other German warships on 
January 21 and 22, 1903, in which a number of non-com- 
batants as well as soldiers were killed and wounded. This 
bombardment was made while negotiations were pending 
and it was variously explained by German officials and com- 
manders as due to a desire on their part to make the block- 
ade more effective by seeking to prevent the importation of 
contraband, more particularly of coffee, into Venezuela via 
Colombia, and to chastise the insolence of the Venezuelans 
and their exaltation over the affair of January 17, when 
the "Panther" was successfully turned back after a vain 
attempt to enter Lake Maracaibo. 87 

We have here a bundle of contradictions as to the 
facts, but the vital facts in the controversy, viz : that it was 
the movements of the "Panther" which provoked the fort 
of San Carlos to action, and that the bombardment was 
instituted during a critical period in the conduct of negotia- 
tions, are well established. These movements the "Pan- 
ther" had a distinct legal right to make, from whatever 
motive, under the laws of warfare; but they constituted an 
advance into the enemy's country during a period in which 

* It is, however, to be regretted that the Prime Minister allowed him- 
self to be drawn into a declaration against the validity of pacific 
blockades. 

"There are also conflicting statements as to the original motive of 
the "Panther" in entering the lake. By some she is said to have 
entered for the purpose of seeking refuge from a storm; by others 
in order to attack a Venezuelan gunboat. The true reason is probably 
that given by German officials, viz : that she was engaged in an attempt 
to make the blockade more effective. 
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hostilities should have been suspended, i. e., pending the 
conduct of negotiations, although no truce had formally 
been declared. 

Another interesting and, as it seems, an altogether 
novel feature in this controversy is the claim to preferential 
treatment made by the allies over against the states, notably 
France, which had effected settlements with Venezuela with- 
out resorting to coercion. Such preferential treatment, 
while perhaps not directly contrary to international law, 
would undoubtedly, as Minister Bowen is reported to have 
intimated to the allies, be offensive to modern civilization 
and contrary to modern conceptions of international mo- 
rality. It would be an incentive to forcible and warlike 
methods of coercion in the collection of debts, rather than 
to a peaceful settlement of claims of this character. 88 We 
await the decision of the Hague Tribunal on this point with 
the utmost confidence in its wisdom and impartial judgment. 

Amos S. Hershey. 



* It has, however, been urged on the other side that "these creditors 
of Venezuela, who, having taken no part in the heat and burden of 
the day, desire to share equally with those who have spent treasure 
and perhaps blood, in reducing President Castro to order" should 
not participate in the division of the fruits of conquest London Times 
(weekly edition) for February 6, 1903. 

The case seems to be somewhat analogous to proceedings in invol- 
untary bankruptcy. In such a case the creditors who have instituted 
legal proceedings are not preferred to those who enter their claims 
afterwards. All stand upon an equal footing before. iVve Yaw . 



EX PACTO ACTIO NON NASCITUR. 

Ex nudo pacto inter cives Romanos actio non nascitur. — Paul. Sent 
2, 14, 1. 
Nuda pactio obligationem non parit. — Ulp. in Dig. 2, 14, 7, 4. 

The history of this rule is the history of Roman contracts. 
Yet a few of the salient points in the story may be summarily 
sketched, for through them runs an interesting development 
of law; parallel to that affecting the rule that the slave had 
no personality, 1 the rule that a wife held toward husband the 
legal relation of daughter, 2 and to the development of the 
informal modes of acquiring property as equal to the formal 
modes. 

The modern civilian sees no line of cleavage between 
pact, or convention, and contract; for the former, speaking 
generally, is sanctioned by an action at law. The meeting 
of the minds of the parties imposes the obligation. But 
the law of Rome had a very different theory. We cite the 
last two of the great classical jurists. Ulpian says: "A 
simple pact creates no obligation/' Paul says: "No right 
of action at law arises from a mere pact." Ample testimony 
to show that the Roman rule, that a mere convention could 
not create an obligation, ground an action, was never abro- 
gated. How, then, was it treated? 

The Roman theory held that for a convention to become 
binding in law it must be clothed with such a juristic form 
as would transform it into a contract, would sanction it by 
an action at law. The early law contained enough such 
juristic forms to show a pretty complete system. Even the 
extant fragments of the Twelve Tables mention 3 an old 
contract "with the bronze and the scales," the nexum, show- 
ing the quaint formalities of the symbolical sale for "spot 
cash," with its "scale bearer" and the five witnesses. So 

1 See the writer's paper on Freedom and Slavery in Roman Law, Am. 
Law Register, Vol. 40 (N. S.), No. n, page 637 ff. 

* See the writer's paper on Some Viewpoints of Roman Law, etc., 
Am. Law Register, Vol. 41 (N. S.), No. 2, page 98. 

• Cum nexum faciei mancipiumque, uti lingua nuncupassit ita ius esta. 

268 
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long as the nexum involved an actual weighing out of un- 
coined metal, it could, of course, be used for loan contracts 
only, but after it became a mere symbol any obligation to 
pay a sum could be created by it whatever the cause was for 
entering into it. Cicero tells us 4 that the Twelve Tables 
had a formal contract using the religious form — the oath, 
the sponsio. Probably this was the origin of the best known 
of the formal contracts, which one might almost call the 
"specialty" of the classical law, namely the contract by 
dialogue, oral question and congruent answer, the "verbal" 
contract or stipulatio. This form was capable of extension 
to all possible promises. Further, we find a formal written 
contract, Uteris, which must be entered in an account book 
by the creditor with the debtor's consent. 

The. commoner agreements of Romans in the early state 
could be made binding by setting them in such juristic 
forms. But the simple meeting of minds had absolutely no 
juristic significance. Formalism ruled a long time before 
the dawn of the conception that a legal obligation could be 
imposed without formalities — the idea of an informal con- 
tract. 

So long a sway implies certain merits. What were they? 
The advantages that formalism always has — precision and 
certainty. The time elapsing between the meeting of the 
minds and the actual formation of the contract permitted 
mature reflection. Again, proof in early Rome being drawn 
mainly from witnesses, the formality would grip the atten- 
tion of the witness, and stick in his memory better than 
would the termination of an often long and confused series 
of proposals and counter proposals. Further, the judge was 
freed from the burden of interpretation. Not only was the 
question: "Was there a contract?" comparatively easy to 
answer by : "Yes, if the formality was gone through," but 
the question : "What was the content of the contract ?" did 
not turn on subtle interpretation or variable considerations 
of equity but on patent and substantial facts. The contract 
itself clearly stated the object thereof. Judge or juror 
could not remake it, add to it, or subtract from it. Inter- 
pretation being strict, both parties to the contract knew pre- 

*Cic. De Off. 3, 31, in. 
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cisely, — the creditor, what he would obtain; the debtor, 
what he must perform. 

These merits, however, involved correlative disadvan- 
tages. A formality always implies hindrance — the time re- 
quired for it, — interference with other business. Further- 
more, strictness itself of interpretation might prejudice the 
interests of a party. The creditor could demand only what 
had expressly been promised, and had no recourse if debtor 
delayed execution, or showed bad faith. Take a case 5 on a 
stipulatio to give the slave A. A. dies through neglect of 
promissor. Decision, no recourse. 6 For the creditor should 
have required the debtor to promise the necessary care. So 
the creditor who failed to insert a forfeit could get no dam- 
ages for delay in execution. The debtor, too, was not 
allowed to plead error, deceit, or constraint. However, in 
an early stage of civilization, these disadvantages would 
hardly be perceived. For contracts were infrequent acts 
for which both parties had time fully to prepare the minds, 
and the legal conscience probably had not developed suffi- 
ciently to be revolted by sporadic cases of inequity. 

Rome and Roman civilization grew. Business as it grew 
found this system cramping, and opened the eyes of the 
law to its demerits. Transactions became so numerous that 
speed was essential. This loss of time was unendurable. 
The citizen traveling in a far off corner of the world-state, 
or fighting her battles, could not come home to go through 
the ancient Roman form. Must the business wait till Aulus 
of Rome and Numerius of Syracuse can get together and go 
through the oral dialogue? And, as court calendars filled 
with contract cases, the public conscience, too, awoke to the 
injustice in a system under which one party had no remedy 
for the fraud or inhumanity of the other. 

Such considerations led during the last years of the Re- 
public and under the Empire, to a change in the spirit of the 
law. This change showed itself sometimes in less strict 
interpretation, sometimes in less strict formalities. The 
rigors of interpretation equity also remedied in a measure, 
for the praetor introduced remedies to meet the mischiefs 

•D. 45, i, 9h pr- 

9 Ad dandum, non faciendum tenetur. Loc. cit 
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of fraud and violence. Such considerations also led to the 
creation of new contracts that were not formal, some of 
them being of strict interpretation, others not of strict law. 
These contracts were the "real" contracts, and the "con- 
sensual" contracts. 

The earliest of the "real" contracts was the "loan for con- 
sumption," mutuutn. In this A. lends to B. a "consumable," 
say money, B. to return an equal amount of like quality. 
Originally such a loan would have required to make a legal 
contract the secular formality "with bronze and scales," 
called nexum, or the religious formality in which B. took 
an oath, the sponsio. In later days the parties would have 
gone through the oral verbal formality, stipulatio, in which 
A. asked : "Do you sacredly promise, — spondesne?" and B. 
replied : "I do, — spondeo" Or the "literal" contract, Uteris, 
would have been inscribed by A. with B.'s consent in A/s 
ledger. Still later the rule — very significant in the history 
of law — obtained that, in default of the completion of the 
formality the mere delivery of the consumables 7 created 
the contract called mutuant, gave the right to bring an action 
at law. 

Mutuum, or loan for consumption, was the earliest of the 
"real" contracts. The law developed three other "real" 
contracts that are well known: the loan for use (commo- 
datum), the contract of deposit (depositum) and pawn 
(pignus). But an older contract for obtaining the same 
results as these three should be mentioned, the contract of 
trust (fiducia), for through it the three received their be- 
ginnings. 

The contract of trust was certainly used to give security 
for payment of a debt and with regard to a deposit and 
probably in case of a loan for use. The mode was as follows : 
A. alienates the object to B. B. then enters into a pact or 
convention to alienate the same object to A. at a stated time 
or place — in case of deposit, upon the demand of A. ; in case 
of pledge for security, upon the payment of the principal 
debt. In all these cases the convention to return was called 
a pact of trust (pactum fiduciae). Business had un- 
doubtedly used it when the only sanction was moral, the 

* Res quae primo usu consutnuntur, as, e. g., wine oil, flour, moaeg. 
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fides of the recipient, long before the law would enforce it 
Later an action at law was allowed to one who had alienated 
under a pact of trust, if the recipient did not execute the 
pact, which thus became virtually a contract. 

Yet it was awkward and indeed risky to loan or deposit 
by the process of first divesting oneself of the property right 
and then receiving a pact for the return of the property. 
Naturally, it seemed simpler to divest oneself of the physical 
possession, retaining the property right and the technical 
possession. At this point that ever-recurring phenomenon 
in the history of Roman law appears — the equitable reme- 
dies of the praetor. This "keeper of the people's conscience" 8 
had developed a series of injunctions (interdicta) 9 which 
protected mere possession. Under the contract of trust the 
property right had passed over; now the property right is 
held and temporary possession is turned over to one who 
enters into a convention to return the possession. Thus 
were developed the new pacts of loan, deposit and pawn. 
Even after the law gave an action to enforce the contract 
of trust, it refused legal remedies in the case of these new 
pacts. Here equity came in again, and the praetor devised 
and furnished remedies in equity. Equity, as so commonly 
in the Roman system, but blazed the path for the civil law, 
which eventually, in the last years of the Republic, reached 
the point of allowing special actions called, respectively, 
action on loan for use (actio commodati), or action on 
deposit (actio depositi), and on pawn (actio pigneraticia) . 
At that moment other vital exceptions to the rule, ex pacto 
actio non nascitur, had arisen. These pacts had become 
contracts. The contract of trust naturally fell out of use 
except for security for debt where it had certain advantages. 
This fact explains how it is that the classical jurists name 
only four "real" contracts (arising, they say, re, "from the 
thing," possession of which is given) : loan for consumption 
(mutuum), loan for use (commodatum) , deposit (deposi- 
tion), and pawn (pignus). 

It was probably about the time when the formulary sys- 
tem of procedure at law began that there appeared the four 

• See the writer's paper on Justinian's Redaction. Am. Law Register, 
Vol. 40 (N. S.), No. 4, page 199, note. 



EX PACTO ACTIO NON NASCITUR. 273 

contracts that are called consensual: sale, hire, agency and 
partnership. 9 

Sale, or, as the Romans called it, "purchase and sale" 
(emptio-venditio) , is the contract by which one party en- 
gages to furnish the useful and permanent possession of an 
object while the other party engages to pay in return a cer- 
tain sum. Under the ancient formal system, to accomplish 
these two objects it would have been necessary to have two 
separate stipulationes, or verbal contracts, one from the 
vendor, one from the vendee, each becoming in turn creditor 
and debtor. Under the new system the vendor had as 
remedy the specific action on sale (actio venditi) and the 
vendee the specific action on purchase (actio empti), and 
these were grounded in the mere consent, or meeting of 
minds. So in the contract of "letting and hiring" (locatio- 
conductio), under which the mere convention of one party 
to furnish for a certain time the enjoyment of the thing, 
or a certain amount of labor, and of the other party to pay 
in return a sum of money grounded the respective actions, 
on letting (actio locati) and on hiring (actio conducti). So 
in the contract of agency (mandatum) which, on account of 
the wide difference distinguishing it from the English 
agency, it were wiser to call "mandate," and of which one 
may say tentatively that one party charges the other who is 
to act gratuitously : in this convention is grounded an action 
on mandate (actio mandati). And, finally, in the contract 
of partnership (societas), under which the simple pact to 
devote something in common to a lawful aim in order to 
obtain therefrom a reciprocal advantage, grounded for each 
party the action on partnership (pro socio). 

What now are the main differences that distinguish from 
the old formal contracts these pacts that, in defiance of the 
rule ex pacto actio non nascitur, have obtained recognition 
in Roman law as imposing legal obligations, as themselves 
contracts, — namely, the "real" and the "consensual" con- 
tracts? Their most salient difference consists in the fact 
that they are not formal. Their validity does not depend 
on the condition that certain formalities shall have been 
carried out. Their only necessary conditions are those per- 

*Gai. Inst. 3, 135 ff. Just. Inst. 3, 22, pr., 1. 
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taining to their actual substance, conditions derived from 
their economic purpose, from that publica utilitas by virtue 
of which they have been excepted from the general rule, 
ex pacto actio non nascitur, — raised from the nothingness 
of pacts to be contracts. Sale binds A. and B. not because 
they have gone through a formality, but because their minds 
have met upon the thing and upon the price. That which' 
renders the gratuitous loan for consumption (mutuum) 
actionable is not a formality imposed by law, but the hand- 
ing over of the consumable without which there could be 
no loan. 

In the matter of interpretation, 10 too, they differ, with 
the exception of mutuum, in being contracts of good faith 
(bonae fidei), or free interpretation. In construing them 
the juror is to seek behind the words of the parties their 
intent, to supplement the forgetfulness of the creditor, to 
protect the debtor from any inequity that would result 
from the letter of the contract. The charge of the magis- 
trate (formula, given in advance of the hearing by the 
juror of evidence) prescribed that the juror (or judge of 
fact) should decide what was justly due "ex bona fide/* 
that is, gave him a new power in the interpretation of the 
contract. To illustrate from cases : The vendor of a slave 
under the consensual contract of sale was required not only 
to deliver him but to care for him up to the time of delivery; 
in case of culpable delay in execution he was liable for 
damages. Per contra the debtor might counter-plead fraud 
(dolus), or constraint (vis, metus). It was this power, 
freedom of interpretation, that took the fetters from com- 
merce, facilitated the numerous, complex, speedy transac- 
tions of a great commercial world-empire. 

Theory has attached the reason for gradually developing 
this power of the judge to a third characteristic which 
separates the informal and "bona fide' 9 contracts from the 
formal contracts and the mutuum. The latter were uni- 
lateral contracts, that is, put only the one party under an 
obligation — made one of the parties exclusively a creditor 
and the other exclusively a debtor. Only one party was put 
under an obligation in the nexum, the stipulatio, the "literal" 

" Gai. Inst. 3, 137. Just Inst 3, 22, 3. 
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contract, the tnutuutn. But the later contracts which we 
have considered were all bilateral, created reciprocal obli- 
gations, t . e., made each party at the same time both creditor 
and debtor. Three of these immediately and inevitably 
produce such reciprocal obligations. These contracts are 
sale, hire and partnership. The others do not immediately 
produce other obligations than to return the object, or to 
execute the mandate. But they may later create the recip- 
rocal obligation, say for the depositor to pay the depositee's 
expense in preserving the object, or for the principal to pay 
the agent's expenses. And actions (called actiones con- 
trariae) were allowed in order to enforce these last obliga- 
tions. Thereupon these contracts became also bilateral. 
Theory says that the larger powers of interpretation were 
given the judge, and the contracts made bonae fidei because 
of the need of putting the judge in a position to appreciate 
the whole of the contract, weigh reciprocal obligations, and 
allow the just compensatio. 

At any rate the contracts we have mentioned constitute 
the system that Gaius and Justinian have in mind in the 
well-known passages (G. 3, 89. J. 3, 13, 2.) stating that 
contracts arise re, verbis, Uteris, and consensu. But it would 
be a serious error to conclude that there developed no other 
exceptions than the "real" and the "consensual" contracts 
to the rule ex pacto actio non nascitur. 

Imperial law recognized other exceptions — now under the 
name of contracts, now under other names. 

The jurist Labeo at the very beginning of the Empire, 
when dealing with a case somewhat as follows: A. had 
goods on B.'s boat, B. sells the goods and defaults, and the 
circumstances fail to show whether the contract is one of 
hire of the boat or of letting the service of the shipmaster, 
— took an advanced step in deciding that in such a case the 
bilateral pact, accompanied by execution by one party, en- 
titled to a remedy. From this beginning gradually devel- 
oped the general rule that bilateral pacts not already named 
(nominatae) as contracts, and accompanied by execution 
by one party would ground an action to compel execution 
by the other party (actio praescriptis verbis, in which the 
magistrate in his charge detailed the special circumstances 
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and turned the case over to the jury). Such pacts formed 
a further exception to the rule, ex pacto actio non nascitur, 
and were called contracts innominate (without name). 
Other exceptions of a bilateral nature were Zeno's em- 
phyteusis, a special contract for lease in perpetuity, and 
Justinian's pact of compromise (to compromise a case out 
of court). 

Again, an interesting development arises from the equity 
of the praetor, — indeed is but a continuance of the function 
in equity he had shown in developing the commodatum, de- 
positum and pignus — namely, the so-called praetorian pacts 
(pacta praetoria) . For their development he used the equity 
action called actio in factum. Such further exceptions to 
the rule, ex pacto actio non nascitur, included the peculiar 
pacts regarding effects of travelers taken in charge by com- 
mon carriers (shipmasters, receptum nautarum), and inn- 
keepers (receptum cauponum), and the pact of a banker to 
pay another's debt (receptum argentarii), and a pact (made 
to obtain delay) to pay a debt (already due) by a certain 
date (pactum de pecunia constituta). It must not be for- 
gotten that by Hadrian's legislation all the contents of the 
praetor's edict, including the praetorian pacts, so-called, be- 
came statute law. But further yet imperial law sanctioned 
by actions the pact of gift (donatio) and the pact to furnish 
a dowry (dos), which conventions, though called "legal'* 
pacts (pacta legitima), were therefore exceptions to the 
rule, that is, were genuine contracts. 

To sum up, the extent of the rule ex pacto actio non nasci- 
tur has been immensely delimited by the exceptions real, 
consensual, and innominate contracts, praetorian and "legal" 
pacts. But in the Roman system the rule was never abro- 
gated. Its expression is but slightly changed by the in- 
sertion of the adjective "mere," or "non-legalized." It reads 
now : ex nudo pacto actio non nascitur. Even under Jus- 
tinian the only remaining formal contract, stipulatio, must 
be used to make binding conventions that fell outside these 
exceptions. Among such were all bilateral conventions not 
falling within the consensual contracts (such were, e. g., 
exchange and division), in case there had been no execution 
by one party, and all unilateral pacts that were not "real" 
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contracts, or praetorian, or "legal" pacts (such, e. g., were 
pacts to open a credit, a unilateral pact to sell, or pact to 
buy). 11 

Edgar S. Shumway. 



u But pacts that were not actionable could be set up in defence, by 
way of counterplea. 

Following as I have in the main Girard's treatment, I have not 
emphasized the influence of the Jus Gentium with its development of 
remedies for non- Romans; and the subject of "Causa" with its his- 
torical relation to the English doctrine of "Consideration," seemed to 
me to demand a paper by itself. As suggesting such a study and at 
the same time furnishing the distinction of a case on the rule "ex 
pacto" etc., I subjoin: Just. Codex 2, 3, 10, "nee obesse tibi poterit, 
quod dici solet, ex pacto actionem non nasci. Tunc enim hoc iure 
utimur cum pactum nudum est : alioquin, cum pecunia datur et aliquid 
de reddenda ea convenit, utilis est condictio." A. has furnished the 
groom X. a dowry for M., X.'s bride, and X. has entered into a pact 
with A. to return the dowry if the marriage terminate. The condi- 
tion has arisen. The pact is not "bare" {nudum) but clothed in the 
"causa," — in this case, of course, "consideration executed by one party." 
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As Marked by Decisions Selected from the Advance 

Reports. 



ATTORNEYS. 

The general employment of an attorney to defend a case 
is an entire contract, and if he withdraws without cause, 

Right to or is discharged for justifiable reasons, before 
compensation ^ con t rac t is completed, he cannot maintain 
an action for the value of his services : Supreme Court of 
California in Cahill v. Baird, 70 Pac. 1061. See also 
Holmes v. Evans, 129 N. Y. 140. In Walsh v. Shumway, 
65 Ills. 471, the court suggests the modification that the 
case is different "where an attorney has been retained with- 
out a specific contract/' but no such restriction is made 
in this case or in Moyers v. Graham, 15 Lea, 60. 



CARRIERS. 

In Illinois Cent. R. Co. v. Harris, 32 Southern, 309, the 
Supreme Court of Mississippi holds that where a round- 
Through trip ticket is sold, good only for one day, it is 

Trains good for a return trip on the only train return- 
ing that day, though such train is not scheduled to stop at 
the station of purchase. See Head v. Railway Co., 79 Ga. 

358. 

A railroad company sold a ticket for itself and as agent 
of a connecting line, limiting its liability for any injury to 
Limitation of a passenger to its own line. The Supreme 
Li*wi*y Court of South Carolina holds in Oliver v. 
Columbia, etc., R. Co., 43 S. E. 307, that it was, neverthe- 
less, responsible to a passenger for an injury caused by neg- 
ligence on a track of a connecting line, over which it was 
accustomed to run its cars for a short distance before turn- 
ing them over to the connecting line, and this though the 
conductor moves his train under orders from the connecting 
line. 

278 
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CONFESSIONS. 

A promise that, if one charged with a crime will confess, 
he will be protected by those having him in charge against 
inducement ^ wrat h °* others implicated in the crime, does 
not render the confession inadmissible, if other- 
wise voluntary: Supreme Court of Alabama in Hunt v. 
State, 33 Southern, 329. "The promise which will render 
a confession involuntary, in the eyes of the law, must have 
relation to the legal consequences of the offence itself. 
. . . The mere collateral benefit of protection from the 
personal violence of those who acted with him in the com- 
mission of the crime will not suffice." 



CONSTITUTIONAL LAW. 

In Kennedy v. Mayor of Pawtucket, 53 Atl. 317, the 
Supreme Court of Rhode Island holds that a statute, provid- 
Deiegation of m g for the appointment of commissioners to 
Legislative divide a city into not more than seven wards, 
Power in such manner as to secure, as nearly as may 
be, an equal number of electors in each ward, having regard 
to the number of inhabitants, and to divide the wards into a 
convenient number of voting districts, is not unconstitu- 
tional as a delegation of legislative power; the acts to be 
done by the commissioners being only administrative and 
ministerial. See City of Jacksonville v. L'Engle, 20 Fla. 
344. 

In Indiana the statute law prohibits the assignment of 
wages to become due to employes, and declares invalid 
Assignment an y agreement whereby an employer is relieved 
oi Future from weekly paying to his employe his full 
Wages wages. In International Text-Book Co. v. 
Weissinger, 65 N. E. 521, the Supreme Court of Indiana 
holds that in view of the importance to the state of the well- 
being of the wage-earners and in view of the temptations 
to sacrifice future earnings, the disability imposed by the 
act constitutes a lawful exercise of the police power, and is 
not in violation of the Constitution, either as an unreason- 
able restraint upon the liberty of the citizen, or as a depriva- 
tion of property without due process of law. See Railroad 
Co. v. Matthews, 174 U. S. 96. 
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CONSTITUTIONAL LAW (Continued). 

A law granting a pension to the widow of a policeman 
who had died several years before its enactment is uncon- 

Peosion* stitutional as an appropriation of money to 
private purposes : People v. Partridge, 65 N. E. 
164. See also the recent case of Mahon v. Board, 171 
N. Y. 263, 63 N. E. 1 107. 

In Neas v. Borches, 71 S. W. 50, the Supreme Court of 

Tennessee holds that an act of the state providing special 

terms for sales in bulk of stocks of merchandise, 

•Tmm 11 otherwise than in the ordinary course of trade, 
and declaring that such sales shall be deemed 
fraudulent unless the parties make an inventory five days 
before the sale, and the purchaser makes diligent inquiry as 
to creditors of the seller, and gives them five days' notice 
of the sale, stating the cost price and the price to be paid, 
is a valid regulation of such business and not unconstitu- 
tional as class legislation or as depriving persons of the free- 
dom of contract guaranteed under the interpretation of the 
Fourteenth Amendment to the Constitution. One judge 
dissents. See Third Nat. Bank v. Divine Grocery Co., 97 
Tenn. 611. 

Trespasses on the property rights of an individual, com- 
mitted by public officers or agents professedly acting under 
Doe Proem authority of a state law, but which are not only 
of Law, state not authorized by such law, but by a fair con- 
AgendM struction of it are prohibited, cannot be imputed 
to the state so as to bring them within the constitutional in- 
hibition to deprive persons of property without due process 
of law, and on that ground to confer jurisdiction on a fed- 
eral court to grant relief: U. S. Circuit Court (S. D. New 
York) in Huntington v. City of New York, 118 Fed. 683. 
See Chicago B. & Q. R. Co. v. City of Chicago, 166 U. S. 
226. 

With two judges dissenting, the New York Supreme 
, Court (Appellate Division, Fourth Department) holds in 
service of Goldie v. Goldie, 79 N. Y. Supp. 268, that an 
order order to show why one should not be punished 
for contempt for failure to pay alimony, served on the at- 
torney of the defendant, is void, and in violation of the 
provisions of the Constitution of the United States declar- 
ing that no one shall be deprived of liberty or property 
without due process of law. See McComb v. Weaver, 11 
Hun. 271. 
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CONSTITUTIONAL LAW (Continued). 

The Georgia Code provides in general that where goods 
are shipped over the lines of connecting carriers under con- 
compuisory tracts whereby the first carrier is liable only as 
Giving of a forwarder, and are lost, it shall be the duty of 
information t k e j n jti a l or connecting carrier, upon applica- 
tion by the shipper, "to trace said freight and inform said 
applicant in writing, when, where, how and by which 
carrier said freight was lost, damaged or destroyed, and the 
names of the parties and their official positions, if any, by 
whom the truth of the fact set out in said information can 
be established. If the carrier to which application is made 
shall fail to trace said freight, and give said information 
in writing, within the time prescribed, then said carrier shall 
be liable for the value of the freight lost, damaged or 
destroyed, in the same manner, and to the same extent as if 
said loss, damage, or destruction occurred on its line." In 
Central Ry. Co. of Georgia v. Murphey, 43 S. E. 265, the 
Supreme Court of Georgia holds this very important statute 
constitutional. 



CORPORATIONS. 

The Court of Appeals of New York holds in People v. 
American Loan and Trust Co., 65 N. E. 200, that while 
insolvency, interest is allowed, as against an insolvent cor- 
Preferences, poration or it stockholders, if the assets are suf- 
interest fi c j en t for that purpose, on the settlement of an 
insolvent corporation, where a receiver has been appointed, 
no interest is allowed after such appointment, as between 
preferred and unpreferred creditors. See also Thomas v. 
Car Co., 149 N. S. 116. 



COURTS. 

In Jersey City, etc., Ry. Co. v. New York, etc., Ry. Co., 

53 Atl. 709, the Court of Chancery of New Jersey holds that 

. , M ~+* when two railways cross each other at grade, 

Jurisdiction . t . « / . 

and, being unable to agree upon proper pro- 
visions for protection against collision, submit that question 
to the determination of the court, it has jurisdiction to de- 
termine it. 
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CRIMINAL LAW. 

In an indictment for larceny by a bailee, it is necessary to 
allege the name of the bailor, and in concise terms the pur- 
Larceny by pose or use for which the property was intrusted 
b^ 1 ** to the defendant; for this is an essential ulti- 
mate fact, which must be proven in order to sustain the 
indictment : Supreme Court of Minnesota in State v. Holton, 
92 N. W. 541. See People v. Poggi, 19 Cal. 600. 



DEATH BY WRONGFUL ACT. 

The Ohio statutes provide that an action for injuries by 
wrongful death shall be brought for the exclusive benefit 
Right °f certain relatives of the deceased person, "and 
of Action, it shall be brought in the name of the personal 
Parties representative of the deceased person/' The 
father of one wrongfully killed in Ohio, being a resident of 
Indiana, brought suit in his own name in Indiana, claiming 
under the Ohio statute. In Fabel v. Cleveland, etc., Ry. 
Co., 65 N. E. 929, the Appellate Court of Indiana (Division 
No. 2) holds that, the right of recovery being in derogation 
of the common law, the only party who could bring the 
action, whatever might be the provisions of the Indiana 
statute in regard to similar cases, was the personal repre- 
sentative, as designated in the Ohio statute. See Usher v. 
R. R. Co., 126 Pa. 206. 

The Supreme Court of Pennsylvania holds in Marsh v. 
Western New York & P. Ry. Co., 53 Atl., 1001, that the 
Assignment right of action of a widow to recover damages 
of cuim f or t^g wrongful death of her husband is one 
for unliquidated damages in an action sounding in tort, and 
may not be assigned. Since in such action, the measure of 
damages is strictly the pecuniary loss sustained the sound- 
ness of this decision may well be questioned. See Quin v. 
Moore, 15 N. Y. 432. 



DOWER. 

The New York Supreme Court (Appellate Division, 

First Department) holds in Nichols v. Park, 79 N. Y. 

Equit«bie~ Supp. 547, that a husband who paid for land, 

interests \y U t who had the title conveyed to his brother 

to prevent his wife's dower right attaching, had neither 

seisin in fact nor in law of the land, but at most a mere 
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DOWER (Continued). 

equitable right to a conveyance which was not such seisin 
as would give rise to inchoate right of dower; and the mere 
fact that the husband went into immediate possession of 
the land, and continued therein until his death, did not give 
him the necessary seisin. It is further held, in line with these 
principles that where a husband contracts to take the title 
to land in his own name, but afterwards takes it in the name 
of another, his wife will have no dower right in the land, 
for the equitable interest which he has in the land while it 
is thus under contract to him is terminated by the convey- 
ance, and it is only in such equitable interests as he has at 
his death that she can claim dower. See Clyboum v. Rail- 
way Co., 4 Ills. App. 463, and Douglas v. Douglas, 11 Hun. 
406. 



EMINENT DOMAIN. 

The Supreme Court of Kansas holds in Atchison, etc., 
Ry. Co. v. Kansas City, etc., Ry. Co., 70 Pac. 939, that one 
Rightof w«y, railway corporation may, under the general 
Railroads statutes of eminent domain, condemn for its 
right of way real estate belonging to another railway cor- 
poration not in actual and necessary use for railway pur- 
poses. "The mere fact that land is owned by one railroad 
company does not forbid its acquisition by another. Ex- 
clusiveness of right must depend upon reasonable requisite- 
ness." 



EVIDENCE. 

The New York Supreme Court (Appellate Division, 
Fourth Department) holds in Johnson v. Cole, 78 N. Y. 
Declarations Supp. 489, that detached declarations of a 
of Person parent subsequent to transfers of property to his 
since Deceased children are not admissible after his death to 
show that the transfers were gifts, and not advancements; 
he having no such interest in the question as to make his 
declarations against interest. But see in opposition to this 
view Gunn v. Thurston, 130 Mo. 654. 

How far evidence may be given of occurrences similar 

to the occurrence in question is frequently somewhat diffi- 

similar cult to decide. If it is relevant evidence it is 

p* 6 ** so, it seems, for some other purpose than to 

show the happening of the occurrence in question. Thus 
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EVIDENCE (Continued). 

in DuBois v. People, 65 N. E. 658, the Supreme Court of 
Illinois holds that where A. is alleged to have been a party 
to a certain "confidence game," evidence may be given of 
other like transactions in which he took the part of the 
principal actor, in order to show guilty knowledge on his 
part. See Cook v. Moore, 11 Cush. 213. 



EXCAVATIONS. 

The Court of Chancery of New Jersey holds in Murray 
v. Pannaci, 53 Atl. 595, that where it appears that the ex- 

injuryto cavation of sand from a portion of the sea- 
Ncighboring shore by the owner thereof will, by the law of 
Und gravitation, and by wave motion, result in the 
removal of adjoining soil of another, and that such latter 
removal will expose the land of a third party to the action 
of the waves, the third party is entitled to an injunction 
restraining the excavation. See Attorney-General v. Tom- 
line, 12 Ch. Div. 214, and Com. v. Alger, 7 Cush. 53. 



FEDERAL COURTS. 

In Berry v. St. Louis & S. F. R. Co., 118 Fed. 911, it 

appeared that the plaintiff had sued two defendants on a 

Removal of joint and several liability, one residing in the 

c#u-e * same state, and the other a non-resident. No 
process was served on the resident defendant, and, the 
cause being called for trial, the non-resident defendant ap- 
peared, and moved that the plaintiff be required to elect 
whether she would dismiss as to the resident defendant or 
continue the cause for service. She declined to do either, 
but requested that the cause proceed to trial as to the 
non-resident defendant; whereupon such defendant pre- 
sented its petition for removal to the federal court. Under 
these facts the U. S? Circuit Court (D. Kansas, First 
Division) holds that the plaintiff's election to proceed to 
trial against the non-resident defendant alone operated as 
a severance of the controversy, and entitled the non-resident 
defendant to remove the cause. See notes to Robbins v. 
Ellenbogen, 18 C. C. A. 86, and Mecke v. Mineral Co., 35 
C. C. A. 155. 
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FRAUDULENT CONVEYANCE. 

In an action to set aside a deed as in fraud of creditors 
of the grantee's husband, it appeared that a third party, 
Husband holding the land as security for a debt from the 
and wile husband, and wishing to make a gift to the 
wife, conveyed it, with the husband's consent, to the wife, 
and afterwards, and as a part of the same transaction, can- 
celled the indebtedness of the husband. Under these cir- 
cumstances the Supreme Judicial Court of Massachusetts 
holds in Blossom v. Negus, 65 N. E. 846, that the convey- 
ance was not subject to be set aside as a voluntary convey- 
ance from a trustee of the husband, to the wife. See Lynde 
v. McGregor, 13 Allen, 182. 



GIFTS. 

In Ranney v. Bowery Sav. Bank, 79 N. Y. Supp. 487, 
the New York Supreme Court (Appellate Term) holds 
savings-Bank that a rule of a savings bank forbidding any 

De P° ,,t gift of a deposit, except by an assignment in 
writing, duly acknowledged, does not bind one who became 
a depositor after the rule was made, though she had agreed 
that notices as to deposits should be deemed and taken as 
personal notices, and though the rule had been posted in 
the bank for many years before her death. 



GIFTS MORTIS CAUSA. 

In Blazo v. Cochrane, 53 Atl. 1026, the Supreme Court 
of New Hampshire holds that where one who had taken 
Ensuing poison with the intent of committing suicide, 
Dc * th after antidotes had been administered, stated to 
the physician that if the poison did not kill him, he had 
something which would, and that he was not going to live 
any longer, and gave the physician a package containing 
an unindorsed note and money, telling him to deliver it to 
the claimant, and after the physician had gone, such person 
took nitric acid, which killed him, a finding that the gift 
mortis causa was conditional on his # dying of the peril then 
existing, and therefore ineffectual, was justified. "While 
it is not a legal requisite that he should die of the disease or 
peril from which he apprehends death, he must not recover 
from it, and his death must result from a disease or peril 
existing at the time the gift was made." See also Cutting 
v. Gilman, 41 N. H. 147. 
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HUSBAND AND WIPE. 

With two judges dissenting the Court of Appeals of 
New York holds in Struts v. Servis, 65 N. E. 270, that in 

Aii«i«ti«n an action by a wife against her husband's parents 
of for alienating his affections and inducing him 

Affection* to abandon her, where there was evidence from 
which it appeared that his affections were alienated before 
the acts of the defendants which were charged to have 
caused the alienation, it was error to refuse to instruct that 
if at the time the plaintiff's husband abandoned her he had 
no affection for her, or if it had been previously alienated, 
she could not recover. 

In Potter v. Skiles, 71 S. W. 627, the Court of Appeals 
of Kentucky holds that where, after a debtor's land was 
inchoate s0 ^ on execution, he conveyed his equity of re- 
Dower, demption to one who redeemed from the sale, 
Release a nd, in order to obtain full title, procured from 
the debtor's wife a release of her inchoate dower, the 
creditors of the husband were not interested in the sum 
paid to her for such release, and could not require that it be 
applied in payment of their claims, though the amount paid 
her was greater than the court might deem her interest to 
be worth. "Of course, if it had been made to appear that 
Smith had conveyed his property, which otherwise would 
have been subject to his creditors, to a vendee, who paid 
the consideration to the debtor's wife nominally as dower, 
but as a matter of fact for the debtor's interest, the arrange- 
ment would be a fraud, and the subterfuge would not be 
allowed to stay the court's remedial process." 



INJUNCTION. 

An injunction will not be granted at the suit of the pro- 
prietors of a store to enjoin sympathizers with labor unions 
••picketing'* from picketing the store and circulating in its 
store vicinity printed cards asking union men to keep 
away from it, and endeavoring to keep them and the public 
away by persuasion and peaceable means: New York Su- 
preme Court (Special Term, Onondaga County) in Foster 
v. Protective Association, 78 N. Y. Supp. 860. Nor does 
the fact that a number of persons co-operated in the picket- 
ing of a store, and persuading the public to keep away 
from the same, render their acts illegal. See Association 
v. Camming, 170 N. Y. 315. The court regards the ques- 
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tion as hitherto unsettled. Compare an article by Justice 

Holmes in 8 Harvard Law Review, I. 



INSURANCE. 

Where a life policy provided that suit thereon should be 
brought within six months after the death of the insured, 

Action, an action brought after such time is barred 
Limitation, unless such provision has been waived. In an 

waiver action on a life policy, commenced in due time, 
the service of summons and complaint were set aside as 
unauthorized. Thereafter the plaintiff brought suit, but 
after the expiration of the time limited for such an action. 
The plaintiff, three or four days after the death of the 
insured, had delivered to the defendant the proofs of death, 
together with the policy, and an assignment thereof to her 
which papers were thereafter retained by the defendant 
In Sullivan v. Prudential Ins. Co. of America, 65 N. E. 
268, the Court of Appeals of New York holds that these 
facts do not show a waiver of the limitations set forth in 
the policy. Three judges dissent. 

In Brooks v. Erie Fire Ins. Co., 78 N. Y. Supp. 748, the 

New York Supreme Court (Appellate Division, Third De- 

condition as partment) holds that the condition of a policy 

to ownership, that the interest of the insured be that of an 

waiver unconditional and sole owner, and that he own 
the land in fee simple, is waived, the insurer's agent being 
informed that the insured's interest is but that of a vendee 
in possession, though the insured makes a false representa- 
tion as to who holds the property. This misrepresentation 
it is held does not prevent the waiver, whatever operation 
it may have as an independent defence or as ground for a 
separate action for damages. One judge dissents. See 
Robbins v. Insurance Co., 149 N. Y. 477. 



LANDLORD AND TENANT. 

In Nason v. Tobey, 65 N. E. 389, the Supreme Judicial 

Court of Massachusetts holds that while the landlord is 

Right to entitled to manure made on the farm in the 

Manure ordinary course of husbandry, where a large 

part of the manure made was the product of feed not grown 

on the farm, but purchased by the tenant, the latter was 
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LANDLORD AND TENANT (Continued). 

entitled to a proportionate part of the manure. Compare 
Lewis v. Lyman, 22 Pick. 437, 442. 



LICENSEE. 

The Supreme Court of Illinois holds in Illinois Cent. R. 
Co. v. Hopkins, 65 N. E. 656, that evidence that the plain- 
wh«t tiff had for eight years carried meals to mail 
constitutes c i er k s n the defendant's railroad cars under an 
agreement with the clerks and with the knowledge and 
consent of the defendant, authorized the jury to find that 
the plaintiff, in carrying the meals, was on the defendant's 
premises on its implied invitation in a matter in which it 
was interested, and the plaintiff was not a mere licensee to 
whom the defendant owed no duty other than not to injure 
her wantonly. "To come under an implied invitation, as 
distinguished from a mere license, the visitor must come 
for a purpose connected with the business in which the occu- 
pant is engaged, or which he permits to be carried on there. 
There must be same mutuality of interest in the subject to 
which the visitor's business relates, although the particular 
thing which is the subject of the visit may not be for the 
benefit of the occupant." Plummer v. Dill, 156 Mass. 426. 



RECEIVERS. 

Where, pending proceedings for the appointment of a 
receiver, one who is largely interested in the continuance of 
compensa- the debtor's business, and also creditor to a 
tion, Receiver, large amount, agrees with the debtor that if he 
consideration w jjj recom mend his appointment as receiver, 
and he is appointed, he will act without compensation, and 
the debtor and other creditors relying on such Agreement, 
consent to such appointment, no compensation should be 
allowed the receiver, though claimed in his final report: 
Appellate Court of Indiana (Division No. 2), in Polk v. 
Johnson, 65 N. E. 536. 



RELIGIOUS SOCIETIES. 

The Supreme Court of Nebraska holds in Bonacum v. 

Harrington, 91 N. W. 886, that the courts will not review 

supervision the judgments or acts of the governing authori- 

of courts t j es f a religious organization with reference to 

its internal affairs for the purpose of ascertaining their regu- 
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larity or accordance with the discipline and usages of such 
organization. See Pounder v. Ashe, 63 N. W. 886. But 
when the governing body of such an organization has de- 
prived one of its clergymen of his authority to officiate as 
such, he may be enjoined from making use of church prop- 
erty in that capacity, or under color of the functions of which 
he has been deprived. 



SAVINGS BANKS. 

The by-laws of a savings bank provided, as is generally 

the case in these institutions, that the institution would not 

p«ym«nt of be responsible for loss, where a depositor had 

Deposit. not given notice that his pass-book had been 

By-L«w j ost of sto i en> jf fa e d e p 0s it should have been 

paid on presentation of the book. In Kingsley v. Whitman 
Savings Bank, 65 N. E. 161, where the bank sought to 
rely on this by-law to escape liability, the Supreme Judicial 
Court of Massachusetts holds that, where a bank paid money 
to one presenting the pass-book, and forged orders pur- 
porting to be signed by the depositor, the by-law afforded 
the bank no defence, as it authorized a payment to one 
falsely personating the depositor. See and compare Levy 
v. Bank, 117 Mass. 448. 



SCHOOL TRUSTEES. 

The statutes of Idaho provide that a school trustee shall 
not be pecuniarily interested in any contract made by the 
interest in board of which he is a member, and that any 
contracts contract made in violation of this provision shall 
be void. This statutory enactment finds its counterpart in 
the legislation of most of the states, and this fact lends more 
than local interest to the decision of the Supreme Court of 
Idaho in Nuckols v. Lyle, 70 Pac. 401, where it is held that 
a contract made with the wife of one member of the board 
of trustees, employing her to teach in the school over which 
such board has supervision is contrary to public policy, and 
is void by the terms of the statute. It is further said that 
the administrative act of the board in entering into this con- 
tract could not be reviewed, but payments made under the 
contract, it being void, could be enjoined in an action com- 
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menced by any taxpayer of the school district. See Adleman 

v. Pierce, 55 Pac. 658. 



SURETY. 

In Sullivan v. McLane, 70 S. W. 949, the Supreme Court 

of Texas holds that a surety liable on a note secured on land 
Purchaser of the principal, and against whom judgment 
lor value has been rendered on the note, in purchasing at 

the foreclosure of the lien, he paying the amount of his bid, 

and also the balance of the judgment, is a purchaser for 

value. 



TAXATION. 

In Yates v. Royal Ins. Co., 65 N. E. 726, the Supreme 
Court of Illinois holds that the mere fact that a statute 
uacoastitu- under which taxes are paid is subsequently held 
tionaiity of unconstitutional, and for that reason that the 
Uvy taxes paid were illegally imposed, is not suffi- 
cient to authorize an action to recover back the amount paid. 
See Elston v. City of Chicago, 40 Ills. 518. 



TELEGRAPH COMPANIES. 

A telegram was sent subject to the stipulation very fre- 
quently made that the company would not be liable for dam- 
ages unless a written claim was presented within 
^j£*£' ninety days from the filing of the message. In 
Notice Phillips v. Western Union Telegraph Co., 69 
S. W. 997, it is held that this stipulation is suf- 
ficiently complied with by a suit being brought for damages 
for failure to deliver the telegram, and a citation filed on the 
company within ninety days from the filing of the message. 



TROVER. 

In Anderson v. Besser, 91 N. W. 737, the Supreme Court 

of Michigan holds that in trover for timber cut by a tres- 
cutting passer in good faith under belief of title, the 
Timber, measure of damages is the value at the time of 
Damages conversion, less the amount added to its value. 

Compare in connection with this case, decisions bearing upon 

similar facts in reference to the mining of coal : Wood v. 

Morewood, 3 Q. B. 440, note; and Morgan v. Powell, 3 Q. 

B. 278. 
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In Wilcox v. Morten, 92 N. W. 777, it appeared that the 
defendants had been induced by means of the plaintiff's 

Technical fraudulent representations to trade their hard- 
conversion, ware stock for land, and discovering the fact 

Damages ^^ ^y j^d b een d ece i V ed, seized the stock 
for the purpose of rescinding the trade. The seizure was 
made on Saturday and on the following Monday they ten- 
dered to the plaintiff a deed of the land. Under these facts 
the Supreme Court of Michigan holds, in an action of 
trover, thereafter brought, that, the defendants having com- 
pleted the rescission, the stock ceased to be the plaintiff's 
property, and, therefore, though there was a technical con- 
version of the stock before the tendering of the deed, the 
plaintiff was entitled to recover, if at all, only nominal dam- 
ages, so that a judgment for the defendants would not be 
set aside. Compare Johnson v. Stear, 15 C. B. N. S. 330, 
and Donald v. Suckling, L. R. 1 Q. B. 585. 



TRUSTS. 

A wife opened an account in a savings bank in her own 
name, in trust for her husband, but before her death she 

Deposit ia drew out the whole amount. There was no 
**** evidence that she ever informed her husband of 
the account, or made any declaration in regard to it. The 
New York Supreme Court (Appellate Division, Second 
Department) holds that a trust for the benefit of the hus- 
band was shown : Jenkins v. Baker, 78 N. Y. Supp. 1074. 
The court refuses to regard it necessary that the depositor 
die leaving the fund existing, which has generally been the 
fact in cases similar to this one. Compare Cunningham v. 
Davenport, 147 N. Y. 43, and Martin v. Funk, 75 N. Y. 
J 34- 



WILLS. 

Under a will giving to various persons shares of stock in 

a corporation, — 36 shares in all, — while the testator owned 

Bequest of at the date of the will only 31 shares, and at 

stock not his death 25 shares, the residuary gift being, 

Owned « a jj t h e rest res id ue an( j remainder of my 

estate," the legacies of stock are held to be general legacies, 
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so that the executor will be required to make up the deficit 
by purchase : Slade v. Talbot, 65 N. E. 374. Compare the 
case of Johnson v. Goss, 128 Mass. 433. 

The New York Supreme Court (Appellate Division, 

Fourth Department) holds In re Dake's Will, 78 N. Y. 

ti n ^upp. 29, that a declaration by testator that a 

evoca on j a ter will, not produced, revoked his former wills, 
did not furnish sufficient evidence of its contents to comply 
with the rule that a former will cannot be revoked except by 
another will declaring such revocation, or thoroughly contra* 
dictory with the first one. "Even if it should be held that 
the statement of the testator as to the contents of his will 
was proper proof, we should hold that the declaration in 
this case claimed to have been made was nothing more than 
the expression by the testator of his opinion as to the legal 
effect of his later act. 1 Jarm. Wills (5th Ed.), p. 338; In 
re Williams' Will, 34 Misc. Rep. 748, 70 N. Y. Supp. 1055." 

A method of giving a life estate and at the same time a 
power to use the principal is sustained by a divided court in 
Lite estate P°daril v. Clark, 91 N. W. 1091. In that case 
a will conveyed to the testator's wife all his prop- 
erty "for her natural lifetime," and recited in an independent 
clause immediately following that he further gave her the 
privilege to sell or convey the same to whomsoever she might 
"see or think best" during her lifetime. The Supreme Court 
of Iowa holds that, since the disposition of the life estate and 
the power to convey were contained in independent clauses, 
the power did not enlarge the life estate into a fee, nor limit 
the widow to a conveyance of her life estate only, but that 
the widow was given a life estate, and, in addition, the power 
to convey the fee, provided she exercised the same during her 
.lifetime. See I Jarman, Wills (4th Ed.), 362-364; Taft v. 
" Taft, 130 Mass. 461. 

In the matter of the probate of a will, the question in- 
volved was whether the testator's signature thereto was can- 
canceiiation, celled by him, for the purpose of revoking the 
expert will, by drawing fourteen nearly perpendicular 
Evidence ma rks across the letters of his signature. In re 
Hopkins' Will, 65 N. E. 175, the Court of Appeals of New 
York holds that an expert in handwriting could not testify 
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that such marks were not made by the same person who 
wrote the signature to the will, from an examination of the 
signature of the testator appearing on the will. The ground of 
the decision is that such marks do not constitute "writings" 
within the meaning of the statute permitting the comparison 
of writings by experts. The general similarity of statutes 
on this subject renders probable the adoption of this con- 
struction of the statute. Compare the case of Lansing v. 
Russell, 3 Barb. Ch. 325, where experts were allowed to 
testify their opinion of the genuineness of a mark, made by 
a person in place of a signature. This latter case is held 
not applicable to the case in hand. 

An uncle verbally agreed with his nephew, a boy of four- 
teen, and with the boy's mother and guardian, that if the 
contract boy would accompany him, the uncle, from Ire- 
to Devise jan^ to the uncle's American home, and there 
assist him, and accept his care and instruction, he would 
treat him as a son and will to him all his property. For 
seventeen years the boy faithfully fulfilled his agreement, 
but the uncle died intestate, without any rights in innocent 
third parties intervening. Under these facts the Supreme 
Court of California holds in McCabe v. Healy, 70 Fac 
1008, that the nephew was equitably entitled to the estate 
subject only to administration. See, however, Maddison v. 
Alderson, L. R. 8 App. Cas. 467, where the facts were very 
similar, but a different decision was reached. The principle 
upon which the court proceeds in the case in hand is thus 
stated by Pomeroy (Specific Performance, p. 268) : "Courts 
of equity will, under special circumstances, enforce a con- 
tract to make a will, or to make a certain testamentary dis- 
position; and this may be done even when the agreement 
was parol, where, in reliance upon the contract, the promisee 
has changed his condition and relations so that a refusal to 
complete the agreement would be a fraud upon him." The ; 
relief is not in the nature of ordering a will made, but of 
regarding the property as impressed with a trust. One 
judge dissents on the ground that the plaintiff can be com- 
pensated by the value of his services. "There is nothing," 
he says, "in the nature of such services to justify the con- 
clusion or inference that they cannot be compensated for in 
money." 
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WITNESSES. 

It is generally provided by statute in the various states 
that to the general rule that husband and wife are not per- 
mitted to testify against each other, there is the 
competency except j on ^^ t ^ t y may ^ testify in the case of 

violence attempted, done or threatened by the one upon the 
other. California has legislation providing substantially as 
indicated. In People v. Curiale, 70 Pac. 468, the Supreme 
Court of that state holds that violence before marriage is 
not within the exception, but that they are still incompetent 
to testify in regard to it. See State v. Evans, 138 Mo. 116. 
In this latter case the court reaches the result upon a very 
technical basis: "A wife is only admitted to testify con- 
cerning criminal injuries to herself, a wife ; not to a woman 
who was not, at the time of the injury, the wife of the de- 
fendant." 

The Supreme Court of Florida holds in Chapin v. Mitchell, 

32 Southern, 875, that the law prohibiting a party to an 

Transaction action or proceeding, or person interested in the 

with Deceased event, f rom testifying as a witness in regard to 

Person an y transaction or communication between such 
witness and a person at the time of such examination de- 
ceased, insane or lunatic, does not prohibit the admission in 
evidence in favor of either party of the shop books and books 
of account of either party, in which the charges and entries 
shall have been originally made. Nor, it is said, does it 
prohibit the introduction in evidence of the suppletory oath 
of the party in connection with such books of account, to the 
effect that the articles charged therein were delivered, or the 
items of labor and services therein charged were actually 
performed, and that the entries were made at or about the 
time of the transaction, and are the original entries, and 
that the charges have not been paid. 
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DEPARTMENT NOTES. 

Election of Professor Mikell, December 2, 1902. — William E. 
Mikell, assistant professor in the Law Department of the Uni- 
versity of Pennsylvania from 1899 to 1902, has been appointed 
a full professor in the department. Born in Sumter, South 
Carolina, to which state his ancestors came from England in 
1682, Mr. Mikell was educated in the South. He was graduated 
from the Military Department of the University of South Caro- 
lina in 1890, with the degree of Bachelor of Science, afterwards 
taking a special course in law at the University of Virginia, 
under the eminent John B. Minor. In 1894 he was admitted to 
the bar of South Carolina, but two years afterwards came to 
Philadelphia and engaged in legal work. In 1897 he was ap- 
pointed instructor in law. Since that time he has devoted him- 
self entirely to his work in the Law School. In 1899 he was 
appointed assistant professor and took charge of the courses in 
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Criminal Law and Blackstone's Commentaries. In 1902 he was 
given charge of the course on Contracts of the second year. Mr. 
Mikell has recently published the first part of a compilation of 
Cases in Criminal Law; the second part is now being issued. 

Resignation of Professor Carson, March 3, 1903. — Hampton 
L. Carson, LL. D., resigned his professorship March 3, 1903 ; he 
having accepted in January the appointment as attorney-general 
of the state of Pennsylvania. Mr. Carson was elected professor 
of law in 1895. From the fall of 1896 until the spring of 1900 
he conducted the courses in Contracts. At this time the increas- 
ing pressure of his private practice compelled him to ask for a 
leave of absence. This was granted in the expectation that he 
would be able to return and take up his duties in the depart- 
ment. His appointment as attorney-general prevented the ful- 
fillment of this expectation. His resignation was, therefore, ac- 
cepted by the trustees, with expressions of regret and also with 
congratulations on his appointment. 

Mr. Carson was born in Philadelphia about fifty years ago. 
He was educated in this city, being graduated from the College 
and the Law Department of the University of Pennsylvania. He 
immediately entered into the active practice of his profession and 
soon became well known for his ability as a lawyer and his elo- 
quence as an orator. He has had a most varied practice, crimi- 
nal as well as civil. For many years he was an active member of 
the law firm of Jones, Carson & Beeber. He is the author of the 
well known "History of the Supreme Court of the United 
States," and has also made many valuable contributions to the 
periodical literature of the law, notably the articles which have 
appeared from time to time in the pages of this review. 

As an orator Mr. Carson has long been eminent, and has been 
called upon for addresses not only upon legal topics, but on occa- 
sions of historical and social importance. He has delivered 
addresses before many bar associations, and at college com- 
mencements. At Lafayette College, where he delivered the com- 
mencement oration in 1898, the degree of LL. D. was conferred 
upon him. 

At the opening of the Law School Building in 1900 he deliv- 
ered the dedicatory oration for Price Hall. He has been a most 
generous friend to the Biddle Library, to which he has donated 
a large number of valuable books. 



Railroads — Regulation by State — Abrogation op Com- 
mon-Law Rule as to Fellow Servants — Validity op Con- 
tract Exempting from Liability under Iowa Statute. — 
O'Brien v. Chicago & N. W. Ry. Co., 116 Fed. Rep. 502 (Cir- 
cuit Court, N". D. Iowa, C. D. June, 1902). This is a case decided 
under Sections 2071 and 2074 of the Iowa State Code and Chap- 
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ter 49 of the Acts of the 29th General Assembly, Section 2071, 
headed, 'liability for Negligence or Wrongs of Employes," 
which provides substantially, that every corporation operating a 
railway in the state of Iowa shall be liable for damages sus- 
tained by any person, including employes, and "no contract 
which restricts such liability shall be legal or binding." 

Section 2074, headed, "Contract or Rule Limiting Liability," 
provides substantially that no contract shall exempt any railway 
company from the liability which would exist had no contract 
been entered into. 

Chapter 49 of the Acts of the 27th General Assembly amends 
Section 2071 of the Code by adding the provision that no con- 
tract of indemnity entered into prior to the injury, between the 
person injured and such corporation, shall constitute a bar to an 
action brought under the provisions of this section. 

This action was brought by the personal representative of an 
"express messenger" killed in an accident brought about through 
the negligence of the defendant company's employes. Upon 
entering the employ of the express company the deceased had 
signed an agreement exonerating the company from liability for 
any injuries which might be sustained by him while in the employ 
of the company. By virtue of the contract between the express 
company and the railway company, this agreement had accrued 
to the benefit of the defendant company. 

Upon demurrer the question arises whether this agreement is 
a legal bar to the right of action declared on by plaintiff, and, in 
view of these legislative enactments, it was held by Judge Shiras, 
judge of the 8th U. S. Circuit, Northern District of Iowa, that 
it was not. 

The case is frnportant as deciding: (1) The right of a state 
through whose legislative consent alone a railroad company 
derives the right to construct and operate a railroad within its 
territory, to attach to such consent conditions for the protection 
of the lives of its citizens, though employes of the railroad, and 
as one of such conditions, to abrogate as to railway compa- 
nies, by a general law applicable to all companies operating roads 
within the state, the common law rule which exempts a master 
from liability for injuries resulting from negligence of fellow ser- 
vants. 

(2) The validity of a contract exempting from such liability 
under the Iowa statute. 

On the authority of Railway Co. v. Voight, 176 U. S. 498, 
1900, it is settled that one occupying the position of an express 
messenger, under the circumstances surrounding deceased at the 
time of his death, cannot be considered a passenger, but occu- 
pies the position of an employe of the railway company. In 
this case it was said : "That the relation of the express messenger 
to the transportation company . . . seems to us to more 
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resemble that of an employe than that of a passenger. His posi- 
tion is one created by an agreement between the express company 
and the railroad company, adjusting the terms of a joint business, 
the transportation and delivery of express matter. His duties of 
personal control and custody of the packages, if not performed by 
an express messenger, would have to be performed by one in the 
immediate service of the railroad company. And, of course, if 
his position was that of a common employe of both companies, 
he could not recover for injuries caused, as would appear to have 
been the present case, by the negligence of fellow servants." The 
question therefore turns upon the operation of the statute. In 
his opinion Judge Shiras says : "The right to conduct and oper- 
ate a railroad by the agency of steam in the state of Iowa is 
derived from the legislation of the state, and in conferring this 
right and providing for the mode of its exercise, the state has the 
right to make such provisions as it deems best to secure the safety 
of the life and limbs of those who may be subject to risk through 
the operation of the railways of the state." This right has been 
frequently recognized by the legislatures of other states and their 
statutes have been similarly interpreted by the courts. Coley v. 
North Carolina Railway Co,, 40 S. E. 195, 1901; Missouri 
Pacific Railway Co. v. Mackey (Kan.) 127 TL S. 205, 1887; 
Minneapolis & St. Louis Railway Co. v. Herrick (Iowa), 127 
TJ. S. 210, 1887; Chicago, Kansas & Western Railroad Co. v. 
Pontius (Kan.), 157 U. S. 209, 1894. These cases thoroughly 
discuss the constitutionality of such statutes and decide it in 
the affirmative. In Railroad Co. v. Mackey (supra), the court 
said : "But the hazardous character of the business of operating a 
railway would seem to call for special legislation with respect to 
railroad corporations, having for its object the protection of their 
employes as well as the safety of the public. The business of 
other corporations is not subject to similar dangers to their 
employes, and no objection therefore can be made to the legis- 
lation on the ground of its making an unjust discrimination. 
It meets a particular need, and all railroad corporations are, 
without distinction, made subject to the same liabilities." 

In another part of the same decision it is said : "When legis- 
lation applies to particular bodies or associations a law imposing 
upon them additional liabilities, is not open to the objection 
that it denies to them the equal protection of the laws, if all per- 
sons brought under its influence are treated alike under the same 
circumstances." Eights and privileges arising from contracts 
with a state are subject to regulations for the protection of the 
public health, public morals and public safety, in the same sense 
as are all contracts, and all property, whether owned by natural 
persons or by corporations: St. Louis & San Francisco Ry v. 
Mathews, 165 TJ. S. 1, 1896; Slaughter-house Cases, 16 Wall 
36, 1872; Patterson v. Kentucky, 97 U. S. 501, 1878; New 
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Orleans Qm Co, v. Lauimona Light Co., 115 XJ. S. 650, 1885; 
New Orleans Waterworks v. Rivers, 115 XJ. S. 674, 1885. The 
power of a state to so regulate contracts of this nature is not 
questioned. The state, for the protection of the property of its 
citizens, having the right to 1 impose upon railway companies lia- 
bility for injury to such property resulting from the operation of 
their trains, it would seem that certainly it must have the right to 
throw a like protection around the life and limb of its citizens. 
The rule of the common law, as it is said in Hough v. Railway 
Co., 100 U. S. 213, 1879, is based upon the proposition that, 
"it is implied in the contract between the parties that the ser- 
vant risks the dangers which ordinarily attend or are incident 
to the business in which he voluntarily engages for compensa- 
tion; among which is the carelessness of those at least in the 
same work or employment, with whose habits, conduct and capac- 
ity he has in the course of his duties an opportunity to become 
acquainted, and against whose negligence or incompetency he 
may himself take such precautions as his inclination or judg- 
ment may suggest." This rule of common law was formulated 
in connection with the ordinary business vocations of life, long 
prior to the introduction of railroads and their extensive and 
complicated systems of employment; when from personal contact 
with his fellow employes, an employe had a better opportunity 
to judge their competency and carefulness than was possessed by 
the master; and such employe had an opportunity to protect 
himself against the dangers resulting from their carelessness, 
either by complaint to the master or by taking the precautions 
rendered necessary by the actions of his co-employes. For these 
reasons the rule is perfectly just when applied to the ordinary 
employments out of which it had its birth. But when the 
employe is one of thousands, most of whom he has never seen, and 
where he can have no opportunity to judge of their competency 
and carefulness, when the slightest act of negligence of a fellow 
employe may put his life in jeopardy, as is the case in a great 
modern railway system, the reasons which were the cause of the 
common law rule can hardly be said to apply. 

We come now to an examination of the contract exempting 
the railroad company from all liability under the Iowa statute. 

Judge Shiras says: "The Supreme Court in the Voight case 
(supra), held that such messengers were not passengers upon the 
railway trains, but rather occupied the position of employes of 
both companies. If such is their legal position, then, being an 
employe of the railway company, the messenger clearly comes 
within the spirit as well as the language of Section 2071, and 
the railway company is made liable to him for the consequence 
of the neglect or mismanagement of the employes of the company 
in the operation of the railway." In Coley v. North Carolina 
Railway Co. (supra), the court said: "It is well settled that the 
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doctrine of fellow servants and assumption of risk rests entirely 
upon an implied contract; and if an express contract could be 
made to take the place of the implied contract the essential pur- 
pose of the act could be defeated." 

In most of the states of the Union, a railroad as a common car- 
rier may not contract against liability for negligence (see Fet- 
ter on Carriers, § 398; R. R. Co. v. Lockwood, 17 Wall. 357, 
1873; Farnham v. Camden & Amboy Railroad Co., 55 Pa. 
State 53, 1867). The doctrine of these cases, like that of the case 
under consideration, is primarily, public policy. "Whatever dif- 
ference of opinion may exist as to the extent and boundaries of 
the public power, and however difficult it may be to render a sat- 
isfactory definition of it, there seems to be no doubt that it does 
extend to the protection of the lives, health and property of the 
citizen . . . The legislature cannot by any contract divest 
itself of the power to provide for these objects. They belong 
emphatically to that class of objects which demand the applica- 
tion of the maxim, salus populi suprema lex, and are to be 
attained and provided for by such appropriate means as the legis- 
lative discretion may devise." Beer Co. v. Moss., 97 U. S. 25, 
1877. "Whether a contract shall be avoided on the ground of 
public policy does not depend upon the question whether it is 
beneficial or otherwise to the contracting parties. Their personal 
interests have nothing to do with it; but the interest of the public 
alone, is to be considered. The state is interested not only in the 
welfare, but in the safety of its citizens. To promote these 
ends is a leading object in the government. Individuals are 
left to make whatever contracts they please, provided no legal or 
moral obligation is thereby violated, or any public interest 
impaired; but when the effect or tendency of the contract is 
to impair such interest, it is contrary to public policy and void." 
Smith v. New York Central Railroad Co. {supra). 

The power of the state to impose restraints and burdens upon 
persons and property in promotion of the public health, good 
order and prosperity, is a power always belonging to the states, 
not surrendered by them to the general government, and essen- 
tially exclusive. By statutory enactment in Iowa it has been 
declared to be the public policy of the state that corporations 
engaged in railway business in that state cannot, by contract, 
free themselves from the liability attaching to them as carriers 
of passengers and property ; that they are liable to every person, 
including their own employes, for injuries resulting from their 
neglect; and that such liability, so imposed on the railway com- 
panies, cannot be evaded through any contract of insurance, bene- 
fit or indemnity entered into prior to the injury complained of. 
"In the face of these provisions of the state statutes," says Judge 
Shiras, "it is impossible to give any force or validity to the con- 
tracts relied on by the defendant in this case. Their clear pur- 
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pose is to attempt to free the railway company from the liability 
the state has seen fit to impose upon it in the conduct of its busi- 
ness in Iowa, and which the state statutes declare cannot be 
avoided by contracts entered into in violation of the provisions of 
the statutes, and it must be held that the clauses of the contract 
which are intended to free the company from liability for inju- 
ries caused by the negligence of the company or of its employes 
to express messengers, when engaged in their duties upon the 
company's trains in Iowa, are invalid." 

In accord, see Railroad Co. v. Pontius (supra); Railway Co. 
v. Mackey (supra); Railway Co. v. HerricJc (supra); Railroad 
Co. v. Mathews, 168 U. S. 7, 1897. 

/. 0. Q. F. 
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The State: The Governors and thbih Agents. (I/Etat: 
lbs gouvbrnants et les agents.) By Leon Duguit, Pro- 
f essor of Law at the University of Bordeaux. Paris : Ancienne 
librarie Thorin et fils. Albert Fontemoing, editeur. 1903. 
Pp. 774. 

Those who have read with interest the first volume of Pro- 
fessor Duguif s work on the State, 1 will be pleased to learn that 
the second and concluding one has appeared. The sub-title, "Gov- 
ernors and Agents," gives us the key to the new book. It is of the 
relations between these and the so-called "State" that he treats. 
The fundamental idea of the work is that status and not con- 
tract determines the rights of all. Our author premises in his 
introduction the conceptions of the objective law (founded upon 
the solidarity by similitudes), which controls all human affairs, 
and of "the State," which he says means only that in any com- 
munity certain men monopolize political power. Thence he pro- 
ceeds to show the development of the idea of representation, 
arising first in Eoman Law; how, once established, it necessi- 
tated a State-person in order to validate the acts of the gov- 
ernors by giving them a contractual basis. 

Our author shows that the conception of the Nation-person 
was made th$ basis of the "social contract," and so the "vicious 
circle" was complete. He denies the truth of the theory of repre- 
sentation and the reality of the State-person. The former is 
false, he says, because the governors represent only themselves — 
never the community — (a view which is held in some portions of 
the United States) ; the latter because it is impossible of demon- 
stration. 

Considering the Nation, M. Duguit rejects all a priori con- 
ceptions. He says, following the opinion of Aristotle, that before 
we can define it we must determine the nature of its constituent 
parts. Thence our author goes on to discuss the nature of the 
electorate. He says that universal manhood suffrage proceeds 
from a false premise, that it makes equal unequal things. His 
own view is that there is no right to vote; "the electorate is a 
power to will effectively in the domain of the law; the electorate 
is an objective power of an individual will." This, of course, 
follows from his conception of the objective law. 

Having thus demonstrated that the electorate is merely a 
function our author proceeds to define parliaments as follows: 
"In political parlance the name of parliaments is given to as- 
semblies of individuals who are in fact invested with the power 

1 Reviewed in the Law Register for September, 1902. 
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to make decisions which are obligatory, in themselves, or under 
certain conditions, upon all the members of a given collectivism 
and over all the parts of the territory occupied by the collectiv- 
ism." In considering the relationship existing between political 
Assemblies and the wills of their constituents and the question 
of the will of parliaments, he says : "Political art has sought the 
best means of assuring the enactment of laws as nearly as possi- 
ble in conformity with the rule of law founded upon solidarity; 
and the means which rightly or wrongly have appeared best to 
modern men is to consider as law the formula adopted by a cer- 
tain number of individual wills, clothed with a certain objective 
power." 

After discussing and rejecting theories which, on the basis 
of representation, seek to give juristic value to the acts of parlia- 
ments, M. Duguit expounds his own view thus, "A special soli- 
darity unites the electors and the deputies, a solidarity which 
possesses, moreover, the same characteristics as social solidarity 
in general." 

Our author then considers the chiefs of state. These — 
whether kings or presidents — he says, have no subjective rights. 
They are bound absolutely by the objective law. 

The fourth chapter of M. Duguit's book is the most important, 
especially in its resume of his argument to that point. He says : 

"Neither the assembly of the people, nor the electoral body, 
nor the parliament, nor the chief of state are titularies of a sub- 
jective right of power; they have not the property of this par- 
ticular right, which is still called sovereignty. No more are they 
the 'mandataires' of the nation-person, which should be titulary 
of the sovereignty. Nor is it even possible to see in them the 
organs of an entire collective person — the state. 

"The primary governors and the representative governors have 
a greater power in fact, which is not in itself either a right or 
even an objective power, but the duty imposed upon them to 
employ this greater power for a certain purpose, implies for 
them an objective power, which is in fact organized, ruled and 
sanctioned. Whatever they may be, they have, then, only an 
objective power, power of an individual will, and all the rules of 
the positive law relative to governors must repose upon these two 
ideas : there is no political will but the individual will of the 
governors, this individual will of the governors is invested with 
an objective power, which should be controlled and sanctioned 
by the law. 

"To the governors belongs the domain of the objective law; 
they formulate the abstract and general rule. They cannot act 
in the domain of the subjective law, nor create a subjective 
situation, nor intervene in a subjective situation already created. 
To the agents [belongs] the domain of the subjective law, they 
have the competence to create by an act of will a subjective 
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juristic situation, to state and realize a similar situation already 
existing." 

Of the juristic nature of the appointment of agents the author 
has this to say: 

"When a service enters into the obligatory mission of the 
state, three concomitant phenomena of varying degrees are pro- 
duced: the nomination of the agent charged with the service 
becomes unilateral; the agent is placed in an objective situation; 
often he acquires competency to perform acts, unilateral, or, of 
public power/' The author means to say that the agent is, as it 
were, subrogated to the "detenteurs de la force" 

In discussing the status of agents, M. Duguit declares that, 
once appointed they are amenable to the subjective law only. 
But where it does not prescribe their functions they are subject 
to supervision and restraint. The nature of this control our 
author declares to be primitive and like that exercised by gen- 
eral laws over private individuals. He then discusses what he 
calls the "hierarchy" of agents, t. e., the manner of annulling 
the illegal or inexpedient acts of agents, by superiors. M. 
Duguit makes a resume of this chapter as follows : Agent func- 
tionaries are exclusively in a situation of objective law, from 
both an active and passive point of view; agents, not function- 
aries, are in a subjective situation which is determined by the 
juristic act, efficient cause of this situation, and which conse- 
quently variable for each agent, cannot be the subject of a gen- 
eral theory." 

In his fifth chapter our author discusses the juristic situation 
of "agent-functionaries." "Competency," he says, "is an objective 
power." Practically in no form of government save our own, 
where we accomplish it by a Supreme Court, is there an effective 
sanction for the laws of competency. 

Pursuing his thought in reference to various kinds of agents, 
M. Duguit comes finally to the case of a soldier. He, the 
author says, must implicitly obey the command of his superior, 
but where he is allowed discretion he may exercise it. This view, 
so self-evident to a Frenchman, to whom an army means national 
existence, may appear to some few in an unmilitary country to 
be open to debate. Confounding the principle that the civil law 
is superior to the martial law in time of peace, with the notion 
that it is always superior to it, they endeavor to hold a private 
soldier criminally liable for performing his duty in a region 
where martial law has been proclaimed. 

Finally M. Duguit considers the relation existing between a 
community exercising, for the sake of convenience, rights 
normally pertaining to the state, and the state itself. Such 
groups he calls "decentralized agents." He shows that the ex- 
istence of such communities renders impossible the existence of 
a state-sovereign, since it necessitates a parcelling out of sov- 
ereignty into bits for distribution in certain localities. 
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The criterion of decentralized agents, according to our author, 
is their election by a local plebiscite. They are, nevertheless, 
amenable to the superior authority. 

We see, then, that all political power springs not from right 
but from the fact that one man, or a group of men impose their 
will, per fas vel nefas, on the rest. They are controlled only by 
the objective law, a violation of which results in destruction. 
State there is none, sovereign there is none; only vast groups 
of men struggling, each according to his lights, for happiness 
and often, perhaps always, tolerating the impositions of other 
men, whom they are too busy or too indolent to resist. Unflat- 
tering, but most like portrait of the human race ! 

We have discussed "I/Etat" at length because we deem the 
book of more than temporary interest, and because few readers 
will wade through fourteen hundred pages written in a foreign 
language. 

Of the work as a whole, apart from the value of the ideas it 
contains, we think that much might be gained by condensation. 
Many of the arguments are spun out into tiresome and insipid 
detail. There is endless repetition of dominant thoughts. Much 
might be gained for the foreign reader by a detailed table of 
contents, which would enable him to follow the general argu- 
ments without being compelled to peruse long disquisitions upon 
French law. In other words, while M. Duguifs work will 
always be of interest to the learned and studious, we fear that, 
in its present form, it will repel rather than attract the occasional 
reader. E. B. S., Jr. 



The Encyclopedia of Evidence. Vol. I. Edited by Edgar 
W. Camp. Pp. 1020. Los Angeles, Cal.: L. D. Powell Co. 
1903. 

The editor's preface states that "the limits of this work cannot 
be precisely determined by definitions of the word 'evidence/ 
but must be fixed by the use and wont of lawyers in investigating 
matters in litigation." 

It is not surprising, therefore, to find that of thirty subjects 
dealt with in the volume, only three, Admissions, Ambiguity, 
and Alterations of Instruments, are usually considered as belong- 
ing peculiarly to the law of Evidence. The rest of the volume 
consists of substantive law stated in the form of rules of evidence 
and of particular applications of the general rules of evidence 
to the specific subject discussed. Whether such a treatment does 
not tend to confusion and obscurity is more than questionable. 
Certainly, from the standpoint of a scientific treatment of the 
law of Evidence it cannot be defended. 

But such a book will be of service to the busy practitioner 
who wishes to obtain at a glance in a condensed form an idea 
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of what are the substantial elements which he must prove in a 
particular action and how he may prove them. The arrangement 
is for this purpose good, and the book has evidently been care- 
fully prepared. That the undertaking is intended to be exhaus- 
tive would appear from the fact that this the first volume only 
brings the subject down to Assault and Battery. F. H. B. 



Crime in Its Relations to Social Progress. By Arthub 
Cleveland Hall, Ph. D., Fellow in Sociology, Columbia, 
1894-95. Pp.xvii + 427. New York: The Columbia Univer- 
sity Press. The Macmillan Company, Agents. 1902. 

The author of this volume has produced a work which cannot 
fail to be of the greatest interest to all careful students of soci- 
ology. Those who have never had occasion to refer to the sub- 
ject will doubtless be surprised to find that crime is apparently 
increasing fast. But the author brings out very clearly that this 
is due to the fact that with the advancement of civilization many 
acts which formerly were regarded as mere negligences are pro- 
hibited by the law-making power of the state and denominated 
crimes. So that while criminal acts as a whole are becoming 
more numerous, the number of commissions of any one offens§ 
may be decreasing. How the extension of the legislative inhi- 
bition in converting immoralities into positive crimes is im- 
proving the character of the social body is well demonstrated by 
the author. In spite of many references to statistics, the book is 
written in an interesting style. For an exhaustive and inter- 
esting discussion of the relation of crime to society the work is 
recommended. F. W. 8. 



The Trial Lawyers' Assistant in Criminal Cases. By 
Henry Hardwicee. Pp. x + 308. Albany, N. Y.: Banks 
&Co. 1902. 

"The chief object the author has had in view in writing the 
. . . work is that of giving, in a concise form, information which 
would prove serviceable to the trial lawyer." The book contains 
about three hundred and fifty subjects, gathered together from 
many sources, and considers them in proportion to their worth 
to the trial lawyer. Some are merely defined; others are dis- 
missed with a mere reference to the New York Penal Code ; and 
still others with fuller discussion and citation of authorities. 
There is an appendix of seventy-two pages, which contains a 
"Table of Contents of Sections of the New York Code of Crimi- 
nal Procedure . . ." and sections of that code. 

An examination of the first fifty subjects discussed shows that 
sixteen are almost wholly, if not entirely, based on references to 
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New York statutes and cases; so, all through the book, thus — 
"Animals" (page 3) ; "Cruelty to, N. Y. Pen. Code, § 655-659"; 
"Public Peace," page 145 ; "Beligious Liberty and Conscience " 
page 158, etc. The book is, therefore, of little or no importance 
to lawyers other than those practicing in New York. Whether 
in its present shape it will be of value even in New York is 
doubtful. The arrangement of the book is bad. While the sub- 
jects are collected together under general alphabetical heads, 
farther than this the author has not gone. "Assault" on page 1 
is followed in succession by the subjects, "Abduction," "Arson," 
"Animals," "Absence," etc. This fault pervades the whole book, 
thus: "Limitations" is considered before "Larceny"; "Public 
Peace" before "Pardon," and so on. The mistake is not reme- 
died by an index. True, there is a "Table of Subjects" (page 299 
et seq.), but the same arrangement exists even there. This is of 
course a criticism of mere mechanical details, the proper arrange- 
ment of which seems to have been overlooked. 

Looking at the real substance of the book, there is some real 
worth therein contained, together with much that has no place 
in a volume of this nature. On page 72 we read : "Felon. One 
convicted and sentenced for f elony" ; on page 93, "Idem Sonans. 
Sounding the same"; on page 136, "Penitentiary. A prison for 
the punishment of convicts"; this and nothing more is said of 
the subjects thus treated. These, and several more like them, 
have no place in a book which purports to be of any practical 
assistance to a trial lawyer. On page 187, under the heading 
"Qualities of a Trial Lawyer," the author writes, "A good advo- 
cate should be, above all things, a good man." A busy lawyer 
has no time to use a book full of such statements. While every 
word of the sentence is true, a book of the practical character 
claimed for this, should be practical. Ethics and morals should 
be learned elsewhere. One goes to a dictionary for matters of 
orthography, pronunciation, definitions, etc., but not for essays 
on law or literature. Pari ratione, he goes to a trial lawyers 
assistant for practical assistance, and not for the interpretation 
of words whose meaning is obvious, still less for lessons of 
morality. Lawyers gain nothing by the addition of this volume 
to the ever increasing number of legal publications. 

B. H. L. 



The Trial Lawyer's Assistant in Civil Cases. By Henry 
Hardwicke. Pp. xii + 789. Albany, N. Y.: Banks & Co. 
1902. 

Practically the same criticism applies to this book as to the 
author's "The Trial Lawyer's Assistant in Criminal Cases." 
The same reliance on New York statutes and cases, the same 
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fault in alphabetical arrangement, the same habit of inserting 
impractical matter (vide "Judge" p. 164, "We cannot refrain 
. . . " etc.) is here in evidence. The subject "Maxims" 
extends from page 233 to 368 inclusive; such lengthy considera- 
tion is disproportionate to the general scope of the work. 

B. JET. L. 



The Modern Law of Real Property and Other Interests 
in Land. By Herbert Thorndike Tiffany. Two Vols. 
Pp. xxxiii + 1589. St. Paul: Keefe-Davidson Co. 1903. 

This recent book, in two volumes, on Real Property is a very 
useful effort to furnish what its title indicates, to wit, "A Treatise 
on the Modern Law of Real Property ." There are many standard 
treatises of high reputation upon the law of Real Property, but 
most of them emphasize what might be called the historical as 
opposed to the modern side of law ; such are Leake's "Digest of 
the Law of Property in Land," Digby's "Law of Real Estate" 
and Challis's "Real Property ," not to mention the earlier books of 
Williams and Washburn, and the still earlier authorities of Kent 
and Blackstone. The author of these volumes has not hesitated 
to refer freely to these and other standard works, but has appar- 
ently based his book to a very unusual degree on the "Cases on 
the Law of Real Property/' by Professor Gray, of Harvard Uni- 
versity. The book indeed may properly be described as so dis- 
tinctly based upon this collection of cases, as to be of special 
value to students of those cases. The writer believes that no 
study of cases is sufficient unless supplemented by lectures or 
text-books, and it is probable that the students of Gray's Cases 
will find in this volume just the necessary supplementary matter 
that they need. This statement, however, suggests also the limi- 
tations of this book; it will be of very little practical value in 
the library of the ordinary practicing lawyer, as the form of the 
work is not suited for that purpose. In making this statement, 
however, it is only fair to add that perhaps it is questionable 
whether any such general work could be of use in the library of 
the lawyer, inasmuch as the law of real estate is so largely gov- 
erned by the statutes and decisions of each state that it would 
be very difficult, if not impossible, to write a general text-book 
which would be of practical use everywhere. 

From the point of view of the student, however, this book is 
extremely well prepared. The student has a natural desire to 
know how far the ancient principles which he has studied are 
still in force, and while the discussion is properly restricted to a 
very limited space, Mr. Tiffany has almost invariably followed 
his statement of the law with a reference to the modern statutes 
or decisions in this country. Again, the arrangement of the 
book, while primarily based upon Gray's Cases, seems to contain 
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some ideas which are perhaps improvements upon Mr. Gray's 
arrangement. For example, in Gray's Cases, the entire subject 
of "future estates and interests" is not reached until the fifth 
volume of his work, long after the discussion in the first volume 
of the various kinds of estates. Logically it would seem that 
"future estates" should be treated as a part of the discussion of 
"estates" as a whole, and it is so treated by Mr. Tiffany. It has 
sometimes occurred to the writer that the probable reason for 
Mr. Gray's arrangement in this particular matter is the difficulty 
of the subject of future estates, and the desire therefore not to 
treat them until the student has spent two years on his sudy 
of the less difficult parts of property. However that may be, as 
a matter of logical arrangement, Mr. Tiffany's plan seems to 
be preferable. Similarly the subjects of "dower" and "curtesy" 
(also found in the last volume of Mr. Gray's Cases) are, appar- 
ently for the same reason, treated by Mr. Tiffany under the 
same general title of "estates." 

Passing by Part Two, "The Ownership of Land," which in- 
cludes the topics just mentioned as well as many others belong- 
ing under that title, we come to Part Three, "Rights to Dispose 
of Land not Based on Ownership." Under this title the cases 
on "Powers" are grouped. It would seem to the writer that this 
also is a logical arrangement, and helps to suggest to the mind 
of the student the correct logical relation between the rights 
exercised by the owner himself and the rights exercised by the 
owner acting through an agent. 

Part Four discusses "Rights as to the Use of Profits of An- 
other's Land." It will be remembered that Mr. Gray is probably 
responsible for this very convenient title, which is discussed in 
his second volume. Mr. Tiffany has adopted it pretty generally, 
but has made the slight improvement which has often suggested 
itself to the writer of starting with "Natural Rights" and follow- 
ing them with "Artificial Rights" of the various kinds, con- 
cluding with a chapter on "Public Rights." This part concludes 
the first volume. 

The second volume begins with Part Five on "The Transfer of 
IRights in Land." It includes conveyancing and decedent's 
estates, with some of the minor titles included in the third and 
fourth volumes of Gray's Cases, such as forfeiture, dedication, 
etc. It also includes several topics not covered at all by Gray's 
Cases, such as "Transfer under Judicial Process." Under this 
same part are included the topics of "Notice" and the "Record- 
ing Laws," and also the topics of "Fraudulent Conveyances" and 
"Conditions" ; it seems to the writer that these topics, which are 
included in the last volume of Gray's Cases, are very properly 
included by Mr. Tiffany in his general discussion of "Transfer 
of Rights in Land." 

Finally in Part Sixth, "Liens," there is a discussion of Mort- 
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gages and Equitable and statutory Liens, which seems to the 
writer to be very appropriate, although not covered at all in 
Gray's Cases. While the subject in the University of Pennsyl- 
vania Law School is considered under a separate head, it would 
certainly seem desirable that every student of properly should 
study, at least to a limited extent, the law of Mortgages and other 
Liens. 

For the reason thus indicated, the writer believes that the 
students of the various Law Schools will find Mr. Tiffany's 
volumes of real practical use, and he is to be congratulated on 
furnishing the best work for this purpose. If time permitted, it 
would be possible to call attention in detail to many chapters 
in which the proportion of Ancient and Modern Law seems to 
have been admirably preserved. As an especially good illustra- 
tion, Chapter Five on "Equitable Ownership" is an unusually 
successful effort to state the ancient law of "Uses" and its 
knodern development in the law of "Trusts/* 

B. D. B. 
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